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Explanatory Note

This document is an Exposure Draft only and is being provided to interested parties for
comment. A final version of this document will be published following the consultation process.
The final version will be distributed to recipients of this draft and
will also be available at www.vic.gov.au/treasury/treasury.html.

This Exposure Draft is one of an initial set of four documents, which make up the guidance
materials for the implementation of the Partnerships Victoria policy.

This set includes:
Public Sector Comparator - Technical note
Practitioners’ Guide
Risk Allocation and Contractual Issues guide
Overview

The Government is seeking comment from business and other interested parties on the content
of this set of documents. Please forward your comments by Tuesday May 1, 2001 to:

Mr John Fitzgerald

Director, Commercial

Department of Treasury and Finance

1 Treasury Place

Melbourne VIC 3002

Email: partnershipsvictoria@dtf.vic.gov.au
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Overview

The Partnerships Victoria policy of June 2000 provides a framework for developing contractual
relationships between the Victorian Government and private parties for the delivery of public
infrastructure and related ancillary services.

Value for money and the public interest are key elements of the policy and are discussed in
detail in this Practitioners’ Guide.

The Practitioners’ Guide provides detailed guidance to Victorian Government departments and
agencies considering how Partnerships Victoria can be used to meet infrastructure and related
ancillary service requirements, including accommodation availability services. The Guide gives
step by step guidance on all elements of a Partnerships Victoria project, from identification of a
potential project through to contract management. However, it does not remove the need for
specialist input from the Department of Treasury and Finance and external advisers.

The process set out in the Guide is designed specifically for budget sector entities and more

generally for government business enterprises. (Variations in the approval process for
government business enterprises are set out in Chapter 22, Government approvals.)

Structure

The Guide has three parts:

Part One provides an overview of the nature of the projects contemplated by Partnerships
Victoria, the key drivers for developing projects and the critical elements for achieving a
successful result;

Part Two details the necessary steps for developing a Partnerships Victoria project; and
Part Three discusses some key issues associated with a Partnerships Victoria project,
including risk allocation, protecting the public interest, probity, financing arrangements,
contract development and taxation.

The Practitioners’ Guide has been written so that each subject area can be read separately,

without a need to read the entire document. Some topics are therefore dealt with at varying
depths in different contexts.

Supporting material

The Practitioners’ Guide is one of several publications supporting the implementation of
Partnerships Victoria. Other publications include a Risk Allocation and Contractual Issues guide
and a technical note, Public Sector Comparator.

Amendments

Amendments to guidance documents will be published on the Partnerships Victoria
website (www.partnershipsvictoria.vic.gov.au).
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Part One:
Partnerships generally

Part One provides an introduction to Partnerships Victoria projects. In particular, it
addresses the nature of a Partnerships Victoria project, the circumstances in
which such an approach may be appropriate and the qualities of a successful

Partnerships Victoria project.
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1. Practical application of the
policy

Under the Partnerships Victoria policy, deciding whether or not a service should be delivered by
a Partnerships Victoria project depends on three core questions:

() which part or parts of the proposed service should government itself deliver to its citizens?

(i) for all other aspects of the service and supporting physical infrastructure, which project
model delivers the best value for money?

(iii) does that model satisfy the policy’s public interest criteria? If not, can the public interest be
satisfied by either building safeguards into the contract or through regulatory measures (and
at what cost), or must the project be reconceived to ‘reserve’ further areas of service for
provision directly by government?

2 Exposure Draft, March 2001
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2. What is a partnership?

A Partnerships Victoria project results in a contract for a private party to deliver public
infrastructure based services. The policy does not cover outsourcing or other service delivery
arrangements where no capital investment is required.

A common misconception regarding Partnerships Victoria contracts is that they are principally
about private sector financing of public infrastructure. This is incorrect. Partnerships Victoria is
about achieving outputs by creating a business opportunity for the private sector, while providing
value for money to government, in the public interest.

Projects with the following key characteristics are likely Partnerships Victoria candidates:

Scale. Partnerships Victoria projects have a contract value equal to at least $10 million (in
net present cost terms);

Measurable service outputs. Government requirements can be expressed and measured
in output terms. Payment mechanisms are generally structured around these output
specifications to provide incentives for achieving key performance indicators;

Non-core services only. Contracts are likely to include a requirement for a range of
services to be delivered, including accommodation availability, information technology
outputs and the like. However, Partnerships Victoria contracts do not include delivery of core
government services — those services where it is in the public interest that government
retains direct control (for example, police, custodial, public system teaching and judicial
services);

Risk transfer. A Partnerships Victoria project needs to be structured to achieve optimal risk
allocation. Value for money is a key driver of the policy and if sufficient risk cannot be
transferred to private parties, it is likely that a Partnerships Victoria approach will not deliver
value for money;

Long term. Contracts tend to be long-term (up to 30 years or more), and reflect an
acceptance of whole-of-life cycle costing risk by the private party. Arrangements are
governed by a well drafted and binding contract. Hence it is important that the nature of the
service is such that government is able to take a long-term view of the service requirements
and can identify private parties who demonstrate an ability to deliver and to work effectively
with government over an extended period;

Innovation. The project is sufficiently complex or otherwise allows innovative solutions; and

Market appetite. The project creates a genuine business opportunity which is likely to
attract a sufficient number of private parties and create an effective and competitive bidding
process.

The presence of these characteristics will not always mean that Partnerships Victoria is a viable
option. However, where they are present, Partnerships Victoria options will be properly
considered. Within the Budget approval process there will be an assessment of the effectiveness
of the investigation of Partnerships Victoria options.

Exposure Draft, March 2001 3
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Partnerships Victoria

There is no preferred model. Partnerships Victoria projects accommodate a range of roles for
the parties, as indicated in Table 1.

Table 1: Range of partnership models

Increasing role of the private sector

>

Private party role

Infrastructure
services only

Infrastructure and
ancillary services

Infrastructure and
partial private-to-
public service
delivery

Infrastructure and
service delivery to
users

Government role

All public-to-public
services

Delivery of core
public services

Delivery of core
public services

No operational
role

Example

Public buildings

Non-core hospital
services,
non-judicial court
services

Community
facilities linked to
educational
facilities (e.g.
after-hours usage)

Rail, roads, port
facilities, car parks

Partnerships Victoria projects also accommodate a range of commercial scenarios, varying from:

() an arrangement where demand is effectively controlled by government and the costs of
service delivery are substantially or fully funded by government (for example, non-judicial
court services); to

(i) an arrangement where government has little control over demand and shares the costs of
service provision with users (for example, public transport services); to

(iii) an arrangement where government has no control over demand, costs of service delivery
are fully funded by users and government’s role is limited to providing some infrastructure
(for example, land) or project facilitation in areas such as planning. A port project may be an
example of this model.

In structuring the most appropriate approach, the focus should be on the output specifications,
the public interest, the capabilities of both government and the private sector, the optimal risk
allocation environment and commercial viability. Considering these issues will indicate the most
appropriate model for a particular project. The objective is to achieve effective and efficient value
for money outputs. This must remain the aim, rather than a desire to promote any particular

model.
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3. The benefits of a partnership

Partnerships Victoria can potentially deliver significant benefits in quality of services and the cost
of providing them. Partnerships Victoria shares many of the characteristics of the public-private
partnerships models adopted by a number of countries around the world, including the United
Kingdom (where a large number of projects have been completed), South Africa, Ireland,
Germany, the Netherlands, Japan, Finland and Denmark. The United Kingdom experience has
been the subject of extensive review and projects there have been found to deliver average
savings of 17 per cent compared to traditional public sector delivery.l

Partnerships Victoria seeks to draw upon the best available skills, knowledge and resources,
whether they are in the public or the private sector. The Partnerships Victoria approach has a
demonstrated ability to deliver strong value for money results for Victorians. This is driven by:

Risk transfer. Risk retained by government in owning and operating infrastructure typically
carries substantial, and often unvalued, cost. Transferring some of the risk to a private party
which can better manage it at least cost can substantially reduce the overall cost to
government;

Whole-of-life costing. Full integration — under the responsibility of one party — of up-front
design and construction costs with ongoing service delivery, operational, maintenance and
refurbishment costs;

Innovation. The Partnerships Victoria approach focuses on output specifications, providing
wider opportunity and incentive for bidders to develop innovative solutions in meeting these
requirements; and

Asset utilisation. Infrastructure developed by government is rarely used to generate third-
party revenue, given the absence of commercial motivation. Private sector providers are
motivated to develop opportunities for revenue beyond the government payment stream and
this is used in part to reduce the cost of services to government.

Various techniques for harnessing these value for money drivers are dealt with in Part Two and
Part Three of this Practitioners’ Guide and in its companion volume, Risk Allocation and
Contractual Issues.

Partnerships often also deliver the following:

Focus on service delivery. Partnerships Victoria allows a sponsoring department or
agency to enter into a long-term contract for infrastructure and related ancillary services to
be delivered when and as required. Senior management is freed from the everyday issues of
infrastructure ownership and management and the delivery of related ancillary services.
Management’'s focus on service delivery is not distracted by construction time and cost
overruns, maintenance needs, infrastructure not quite fit for purpose, and staff and client
unrest that could be resolved by a refurbishment if only funds were available; and

! Arthur Andersen and Enterprise LSE, Value for Money Drivers in the Private Finance Initiative, a report commissioned
by the Treasury Taskforce, UK, 17 January 2000.
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Predictability of costs and funding. Partnerships Victoria ensures whole-of-life costing
and budgeting are considered, providing infrastructure and related ancillary services to
specification for a significant period, and including any growth or upgrade requirements. This
provides budgetary predictability over the life of the infrastructure and reduces the risks of
funds being diverted (for example, away from scheduled refurbishment) during the life of the
project.

A further key economic driver is the leverage derived from payment by government beginning
only when output specifications are achieved — in practical terms, when commissioning tests
are passed. Moreover, Partnerships Victoria projects involve government having access to
facilities or services; payment is conditional on the private party achieving key performance
indicators and may be interrupted or abated in the event of failure to deliver.

Exposure Draft, March 2001
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4. Creating a successful partnership

While a successful result from a Partnerships Victoria project depends upon a large number of
variables, the following key factors are particularly relevant:

Planning and specification. The extent to which the requirements of the project are
carefully thought through before the project is put to the market directly relates to the
efficiency of the bid process and the quality of the result. The focus should be on the
outcomes that government is looking to achieve and specifying the outputs required to
achieve them. This is very important, because how outputs are defined will affect bidders’
opportunities to be innovative in designing their inputs to achieve the government service
outcomes;

Clarity of requirements. The contractual arrangements need to identify the output
requirements and the key performance indicators, so that performance monitoring can be
managed effectively and the risk of disputes is minimised;

Business opportunity. The project must be commercially structured to create a viable
business opportunity for private parties;

Certainty of process. It is critical to ensure that bidders are provided with a precise
description of what is required and the hurdles that need to be cleared if government is to
proceed with the project. It is equally important that provided those hurdles are cleared, the
project does proceed to completion. The budget process is central to this question, as any
necessary government funding must be secured before the bidding process starts;

Consideration of the long-term nature of the relationship. When considering the shortlist
of parties to be invited to bid, it is critical to consider their ability to deliver over an extended
period of time (up to 30 years, or more) and their track record. The question of whether a
relationship between government and the party can be sustained within the terms and for
the period of the contract must be considered;

Bid evaluation. The focus needs to be balanced across all key elements of the project as
identified in Chapter 18. Comparing only the financial aspects of bids does not always lead
to the best result;

Recognition of the partnership. The intention is to enter into a contract that creates a long-
term relationship for the mutual benefit of the parties. This needs to be taken into account
both during the bidding process (understanding the cost and risk that bidders take on) and
during project implementation by government;

Project resourcing. The project must be properly resourced, including appointment of
specialist advisers where required, to allow the process to move forward efficiently, in line
with the timelines given to bidders, and for all key questions and issues to be dealt with
quickly; and

Contract management. Completing the contractual arrangements is only the first step in
the delivery of a project. The process needs sound contract management arrangements,
including early involvement of those who will be responsible for administering the contract.

The process for developing a Partnerships Victoria project, from needs analysis and resource
assembly through to contract management, is set out in Part Two. Critical elements that may
hinder achievement of project objectives, and project management issues, are dealt with in
greater detail in Part Three.
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Part Two:
How to develop
a partnership

Part Two provides a step by step guide through an eight-stage process covering
the identification, development and implementation of a Partnerships Victoria
project. The Guide highlights the drivers behind potential projects and key issues
to be considered at each stage. However, no guide in this area can provide a
complete how-to manual. On each project, the Department of Treasury and
Finance provides assistance, drawing on knowledge of the handling of
commercial, financial and process issues across a range of projects. External
advisers are also called on for key areas of expertise.

Exposure Draft, March 2001
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Process

Part Two of the Guide follows the structure of the process chart in Figure 1, providing detailed
comment on each of the key stages in developing a Partnerships Victoria project.

It is expected that most projects will progress through the process outlined, in order to achieve
consistency both in government processes and in how projects are put to the market. However,
there may be circumstances in which government decides that a project is to be developed
through a different process. In such cases, it is important to ensure that all interested parties,
particularly bidders, are made aware of the variation and that the varied process is clearly
communicated and maintained.

The text refers specifically to the process observed by budget sector entities and is generally
applicable to government business enterprises. Variations relevant to government business
enterprises are set out in Chapter 22, Government approvals. Where reference is made to
‘Cabinet’, the reference includes a Cabinet committee, or other body or person exercising
authority delegated by Cabinet.
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Figure 1: Major stages in developing a Partnerships Victoria project

Boxes on the left hand
side show the points at
which Cabinet approval
(or approval of a Cabinet
committee) is required.

The service need

Key tasks:
Identify service needs
Consider outputs required
Determine output needs over time
Allow scope for innovation

Option appraisal

Key tasks:
Consider existing asset solutions, non-
asset solutions and new asset solutions
Consider application of Partnerships
Victoria
Examine financial impacts
Consider risks
Consider other impacts

Business case

Funding
approval

Key tasks:
Scope the project
Identify and quantify risks and costs
Commence development of a PSC
Conduct cost-benefit analysis
Apply the public interest test
Obtain funding approval

Project
development

Key tasks:
Appoint steering committee
Appoint project director
Develop a project plan
Appoint probity auditor
Engage external advisers
Further develop the PSC
Develop commercial principles
Consultation

Approval to
invite
Expressions
of Interest

Approval to
issue a
Project Brief

Bidding process

Key tasks:
Develop Eol invitation
Seek approval to issue the Eol
Evaluate responses, develop a shortlist
Develop a Project Brief and contract
Seek approval to issue the Project Brief
Conduct clarification sessions
Evaluate bids

L

Project
finalisation review

Key tasks:
Confirm achievement of the policy intent
Adjust the PSC for any variations
Confirm value for money
Report to the Minister
Advise the Treasurer of intent

Final negotiation

!

Key tasks:
Establish the negotiating team
Set the negotiation framework
Probity review
Report to Minister and Treasurer
Execute contract

Contract
management

Key tasks:
Formalise management responsibilities
Monitor project delivery
Manage variations
Monitor the service outputs

Exposure Draft, March 2001
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5. The service need

Key tasks:
_ Identify service needs
The service need . Consider outputs required

Determine output needs over time
Allow scope for innovation

The process of developing a potential Partnerships Victoria project flows from normal
consideration of the needs of a department or agency in delivering the outputs required by
government.

A department or agency is responsible for delivering particular outputs in pursuit of outcomes
required by government to meet the service needs of the community. For example, government
wants to achieve an outcome of improved access to health services in a region; this requires
outputs including the specified availability of particular hospital accommodation and related
ancillary services.

The proper identification of outputs necessary for achieving particular outcomes is of
fundamental importance. Of similar importance is the proper specification of the objectives of the
project that will deliver the outputs. Project objectives must be defined in precise terms, which
nevertheless are sufficiently broad to accommodate any changes to definitions of service needs
as they may be refined during development of the project.

There is value in involving private industry parties in identifying innovative and cost-effective
means of providing services. For example, an annual business forum setting out a department’s
strategic objectives and infrastructure challenges may generate alternative ways of defining
project objectives.

The identification of service needs is part of a normal planning process. However, at this stage
the potential to deliver through a Partnerships Victoria structure and the benefits that may accrue
should be considered. The Partnerships Victoria approach adds value by focusing on outputs
only and not on a prescriptive solution or on defined inputs, and so allows a bidder to devise
innovative solutions. The approach also prompts consideration of and planning for service needs
well into the future, and provides a flexible means of expanding, contracting or enhancing
service delivery over time.

The definition of service needs should be refined throughout the process, until the release of the
Project Brief.

While most Partnerships Victoria projects are likely to relate to services to be paid for by
government (for example, hospital beds and ancillary services, or court services), there may be
some projects where government plays a key role but does not pay for the services. For
example, should port outputs require the development of a new port facility, government may
drive the process through recognition of the economic need for increased capacity, but such a
project would be funded by users of the facility. The type of project in this respect has specific
implications for the Public Sector Comparator (PSC) process and bid evaluation, which are
further explained in Chapters 14 and 18.

If the department or agency and the Minister consider that meeting an identified service need
has a sufficiently high priority, the next stage is identification and appraisal of options for
achieving the necessary outputs.
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6. Option appraisal

Key tasks:
. Consider existing asset solutions,
non-asset solutions and new asset
Option appraisal solutions
. Consider application of Partnerships
Victoria
Examine financial impacts
Consider risks
Consider other impacts

6.1  Option identification

The first step is to consider available options for meeting the service need. Assistance with this
element of the planning process of a department or agency is provided by infrastructure
investment policy and guidelines issued by the Department of Treasury and Finance.

Partnerships Victoria opens up a range of options for delivering requirements, and has some
advantages over more traditional delivery methods. However, it does not suit all needs and other
options should be properly considered before a preferred delivery mechanism is recommended.
Delivery options could include:

Existing asset solutions. Consider whether existing infrastructure held by the department
or agency, or by another government body might be used. This may involve upgrade or
refurbishment to bring the infrastructure to the required standard and may also bring a cost
in the form of revenue forgone if the asset might otherwise be sold;

Non-asset solutions. Service needs may be met without creating additional assets, through
reconfiguring the means of service delivery, developing initiatives to manage demand more
effectively, or increasing use of existing assets (for example, extending the hours of
operation of a court facility); or

New asset-based solutions. New infrastructure may be developed. For example, a new
prison may be required to meet increased demand which cannot be managed effectively
through other options.

Partnerships Victoria is typically more suited to asset-based projects, including major
refurbishments. Where new or largely refurbished infrastructure is involved and the project value
exceeds $10 million, the Partnerships Victoria delivery mechanism should be fully considered,
unless it is not in the public interest.

6.2  Partnerships Victoria as an option

However, before starting detailed analysis of a potential Partnerships Victoria delivery
mechanism, the following criteria to assess the potential to deliver value for money should be
considered:

Scale of the project. As noted in the policy, a Partnerships Victoria project is generally
unlikely to provide value for money where the net present cost of the cash flows is less than
$10 million. Below this threshold, the likely level of transaction and other costs for both the
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public and the private parties may make it difficult to achieve value for money outputs. It may
be possible to aggregate a number of related projects to achieve this threshold;

Outputs capable of clear specification. It must be possible to define required outputs in
clear and measurable terms around which a payment mechanism can be structured;

Opportunities for risk transfer. Transfer of risk to a private party is a primary driver of
value for money outputs. Where opportunities for risk transfer are limited, the potential to
deliver value for money compared with a publicly owned asset approach is reduced. (See
also Chapter 13, Risk and reward.); and

Market capability and appetite. There must be a potentially viable commercial project and
a level of market interest in the project. Assessment of each of these matters may require
preliminary market sounding, including discussions with potential bidders, financiers and
advisers. In planning such discussions, measures must be taken to ensure that no potential
bidder is advantaged and that no improper use is made of the intellectual property of others.
All market-sounding activities should be documented in records to be made available to a
probity auditor if a project eventuates.

If the project meets at least the above criteria, it is worth moving forward with the Partnerships
Victoria options analysis. If any of these criteria cannot be met, other options should be
explored.

6.3 Reporting on evaluation of options

The next step is to develop a detailed options report covering the most viable delivery options
available to meet the identified needs. The purpose of the report is to identify the advantages
and disadvantages of each option and to examine critically the risks and benefits to government
of each of them.

This analysis should be consistent with any infrastructure investment policy and guidelines
applying at the time.

Where a Partnerships Victoria structure is proposed, the options report should specifically
discuss why this option is expected to deliver value for money. The analysis should cover the
range of delivery options available (as discussed in Chapter 2), from delivery of infrastructure
services only, through to a fully integrated service proposition. An example of the latter would be
a water treatment service at a facility to be designed, built, financed and operated by a private
party.

The key issues to be addressed in relation to each Partnerships Victoria option include:

Project overview. Project objectives and the outputs being sought are defined. There will
be strong alignment between the service need, output specifications, project objectives and
the strategic plan of the sponsoring department or agency;

Financial impacts. The options analysis will include a preliminary view on the cash and
accounting impacts of each option. For example, an analysis of a public sector delivery
option would show the initial capital expenditure, life cycle maintenance and refurbishment
costs (based on schematic design data) and the costs of operation. A Partnerships Victoria
option analysis should include well informed discussion about the potential level of annual
charge to government by the private party. This analysis of financial impacts will provide a
preliminary basis for development of the Public Sector Comparator and assist in identifying
the reference project for that;
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Risk analysis The risks to government in relation to each of the options are discussed. The
discussion should specifically identify the risks that may be passed efficiently to a private
party. Guidance on the identification, assessment and allocation of risk is provided in the
companion publication, Risk Allocation and Contractual Issues;

Public interest. A preliminary view is given of the impact of each option on the elements of
the public interest set out in the policy. A full public interest test is performed when more
reliable data is assembled during construction of a business case;

Affordability. The ability of the sponsoring department or agency to fund the project, or to
gain additional funding through the State Budget development process, is considered. This
requires at least some preliminary consideration of the annual cost to government of a
Partnerships Victoria solution; and

Service delivery impacts. The service delivery issues associated with each option are
discussed, and include any transitional management issues. For example, if a greenfield
development is being considered along with a refurbishment or upgrade project,
management issues during the capital works would be canvassed.

The options analysis should be supported by a recommendation as to which project and delivery
option(s) should be pursued.

The options analysis is undertaken by the department or agency which may seek technical
assistance from the Department of Treasury and Finance in appraising the options and, in
particular, identifying and assessing Partnerships Victoria options.

The options analysis is not intended to form a final view on the most appropriate delivery
mechanism. If, at this stage, a Partnerships Victoria option appears to merit further
consideration, a business case is developed for consideration by government.
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7. Business case

Key tasks:
. Scope the project

- . Identify and quantify risks and costs
Business case . Commence development of a Public
Sector Comparator
Conduct cost-benefit analysis
Apply the public interest test

Obtain funding approval

Development of a business case is a key step in the decision-making process. It sets out an
overview of the rationale supporting a Partnerships Victoria approach and a preliminary view as
to how the project will be delivered. The development of the business case provides an
opportunity for government to form a view on the particular Partnerships Victoria approach
before significant resources are expended on developing the detailed elements of the project.

7.1 Function of the business case

The main functions of the business case are to:
scope the project from an output and cost perspective;
develop an overview of the structure of the proposed arrangements;
examine the financial impacts of the project to government;

analyse the costs and benefits associated with the project and demonstrate that it provides a
net benefit;

consider the likely level of market interest for the project; and

demonstrate that the public interest is protected.

7.2 Content of the business case

The development and content of a business case are discussed below. The format of the
business case should conform with the infrastructure investment policy and guidelines adopted
by government at the time.

Project objective. The objective of the project and its alignment with the department or
agency'’s strategic plan should be re-affirmed. This consists of a review of the project scope
in relation to portfolio policy, wider government policy and future strategic direction. The
service need is most likely to have been identified through the strategic planning process, so
confirmation of project objectives is often a relatively simple task. However, considerable
time may have passed since the project was initiated, and social, economic and political
conditions may have changed. Therefore it should be reviewed in the wider social and
economic context. The objective and scope should be re-examined at each significant
milestone throughout the project development process;

Outputs to be delivered. A description of all elements of the service is to be provided. For
example, in a court project, the scope of the services to be delivered may include
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accommodation availability, administration, catering and some non-core services such as
security or information technology;

Risk analysis. The business case should identify all material risks associated with the
project, specifying the external and project development risks for government, the project
risks to be allocated to a private party, and those to be retained by government. It should
also include any project transition risks, such as interest rate or planning risks that may be
carried by government until transferred to the private party when contracts are operating.
This is a key area of the business case, as optimal risk allocation is a fundamental driver of
value for money. For risks that are proposed to be retained by government, the business
case needs to explain why government is considered better able to manage or mitigate
these risks. The business case should include at least a preliminary view on the cost to
government of the risks which are to be built into the Public Sector Comparator. (Risk
allocation issues are covered in detail in Risk Allocation and Contractual Issues, while the
technical note, Public Sector Comparator, provides guidance on quantifying risk.);

Project structure. The project structure may not have been developed in detail at this point.
However, the business case should indicate the structures being considered (some options
are discussed in broad terms in Chapter 2) and discussion of why a particular option is
preferred. Structural options may include:

> Design, build, finance and operate (DBFO). A private party is contracted to provide
particular service outputs which require it to design, build, finance and operate
infrastructure. The private party owns the asset which may or may not be subject to
defined transfer provisions at the end of a contract term. (Issues associated with
predefined transfer mechanisms are discussed in detail in Chapter 15, Commercial and
financial issues.);

> Design, build and operate (DBO). A private party is contracted to provide service
outputs which will require it to design, build, operate and maintain appropriate
infrastructure. In this case, government normally owns the infrastructure after
satisfactory completion of commissioning, but the private party carries the risk that the
facility is capable of meeting specified service needs during the contract period;

Indicative costs and preliminary PSC. A preliminary net present cost financial analysis of
the capital, maintenance, ancillary services and residual value must be conducted. This will
fully cost the project to determine likely funding requirements and forms the basis of the PSC
used later to provide a benchmark for assessing bids. The purpose and composition of the
PSC are further explained in Chapters 8 and 14 and in the companion technical note, Public
Sector Comparator. The principles and practices set out in the technical note should be
observed in developing a preliminary PSC;

Government support required. Details of the extent of necessary government support for
the project are set out. This may vary from full financial and contractual support through to
government taking a facilitation or regulatory role only. For example, in a port terminal
project, government may run the bidding process, but the cash flows to support the project
are likely to come from users of the new facility;

Cost-benefit analysis Consistent with government policy, before making a decision in
principle to commit to a major infrastructure project, a full cost-benefit analysis of the
potential project is prepared. Full account is taken of the value of any public land or other
assets being committed to the project. The analysis should demonstrate that the proposed
approach offers value for money in comparison with other options, including a do-nothing
option;

Market appetite. This discussion should focus on the level of likely market interest in the
project (recognising the need to deliver a genuine business opportunity to the private sector)
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and offer reassurance about how competition in the bidding process will be secured. Any
consultation that has occurred should be summarised;

Proposed performance measurement and payment mechanisms Outputs to be
purchased and the key performance indicators which will measure performance are outlined.
As far as possible, the discussion should also cover the relationship between payments from
government and the related necessary level of performance. For example, in a road project
where service charges are funded by government, the contract may be based in part on lane
availability, with the contractor suffering an abatement of fees for every hour that a lane is
not available;

Stakeholders. Key stakeholders are identified. This includes other government
departments, third parties and the public. The discussion should describe the nature of each
relationship and the project’s impact on each stakeholder. This is important for establishing
where the service will begin and end. Information on the process and results of any
consultation should be included. As the project has not been approved by government at
this stage, there is limited scope for consultation and it may be necessary to explain the
tentative stage of the proposal before any consultation. Processes of consultation are
discussed in Chapter 23, Communications;

Employment and local content impacts. The business case must include an analysis of
any relevant employment-related issues and how the project conforms with government’s
local content policy;

Public interest. The proposed project is tested against the public interest, which is
discussed in Chapter 17. Including this test in the business case will ensure that public
interest issues are properly documented for consideration in the project approval process.
Any measures necessary to protect the public interest will be set out later in the Project Brief
and contract, to ensure that bidders are fully aware of specific requirements in this area;

Site issues Where a physical site is involved, the business case should indicate whether
government intends to specify a preferred site, nominate a definite site or leave the question
of location open to bidders (for example, in a hospital project where site selection could be
driven by the need to service a particular locality);

Environmental and planning impacts. An analysis is undertaken of the impacts on the
environment, including any potential constraints, management of planning issues and any
specific impacts on development in the area surrounding the preferred or available sites
(where these are nominated). Consideration should be given to any benefits of the
department or agency undertaking any statutory planning or environmental impact
requirements; and

Project timetable and resourcing. An indicative project timetable should show each of the
key stages in the process and the estimated time for service delivery to commence.
Discussion should also deal with the resources required to deliver the project, how they will
be secured (internal or external) and the expected costs of the procurement team.

The business case is prepared by the department or agency and assistance is available, on
request, from the Department of Treasury and Finance. Prior to formal Cabinet consideration,
the project proposal as developed in the business case is considered by the Department of
Treasury and Finance to review its conformity to government policies, its viability and its priority.

The business case is submitted to obtain government endorsement of the project and approval
of funding. Government consideration of budget-sector proposals is generally undertaken within
the annual Budget formation process, allowing Partnerships Victoria proposals to be assessed
and prioritised alongside other infrastructure-based proposals. For complex or sensitive projects,
it may be appropriate at this stage to seek only in-principle endorsement by government and
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funding for further feasibility analysis with a view to a more advanced business case being
presented.
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8. Project development

Key tasks:
. Appoint steering committee
Appoint project director
q . Develop a project plan
Project development - Appoint probity auditor
Engage external advisers
Further develop the Public Sector
Comparator
Develop commercial principles

Consultation

Following endorsement by government and any necessary approval of funding, the project is
further developed, requiring the assembly of resources and development of the project structure
and commercial principles, in readiness for the seeking of formal market interest.

8.1 Assembling resources

While some resources will have been devoted to developing the business case, a full team is not
assembled until the proposal has been endorsed by government. Once government approval is
achieved, a procurement team is needed to develop and deliver the project.

Probity issues, such as identifying any conflicts of interest, should be dealt with when the team is
first established. These issues are discussed in Chapter 21, Probity.

Figure 2 outlines a typical project management structure, including the project director and other
specialist members of the procurement team.

The specialist expertise required for the project includes financial, technical, operational and
legal skills. The exact skills and experience required vary with the type of project.

Internal resources may fill some of these specialist roles, depending on the availability of the
relevant skills and experience within the department or agency, or which may be seconded from
others. However, external legal and other skills will be required. The project director remains
responsible for delivering all critical elements of the project.

The specialist areas of expertise that may be required are:

Steering committee. For all major projects, a steering committee is established to direct the
development of the project and deal with key issues, including the content of key
documentation and the selection of a preferred bidder. The composition of this steering
committee is at the discretion of the department or agency. However, the Department of
Treasury and Finance will be invited to make an experienced officer available to contribute
knowledge of the handling of commercial, financial and process issues in Partnerships
Victoria projects and to facilitate government approvals;

20 Exposure Draft, March 2001



Partnerships Victoria

Practitioners’ Guide

Figure 2: Procurement team organisation
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Project director. The role of the project director is key to the success of the project. This is
a full-time dedicated role, having overall responsibility for delivery of the project and
management of all members of the procurement team, including external advisers and
consultants. The skills of the individual should include project management, well developed
commercial skills applicable to developing and negotiating contractual arrangements and
knowledge of government processes;

Business and service delivery. It is critical that the project development phase is
completed with considerable senior management input from the department or agency and
from other government experts. For example, in a road project it is expected that the service
specification elements would be devised by senior officers of VicRoads and the Department
of Infrastructure. The project must be developed in accordance with current government
objectives and knowledge of the economic environmental and social context. This is
information that senior management is best equipped to access. Accordingly, arrangements
may be needed to reallocate workload to ensure that an appropriate level of senior
management is committed to participation in the steering committee and otherwise to
support the project;

Probity auditor. Bid management demands the use of best practice principles, particularly
in government where the use of public funds is under constant scrutiny. A probity auditor is
therefore expected to be engaged to ensure that a transparent and robust process is
followed. The probity auditor must be capable of bringing an objective viewpoint to the
project, and is required to endorse a probity plan and monitor the bid process throughout.
Probity matters are discussed in greater detail in Chapter 21,

Legal. Partnerships Victoria arrangements involve complex contractual arrangements
between government and private providers. For this reason, it is important that the
procurement team includes legal expertise. The advisers should have proven experience
and a demonstrated track record in advising on public-private partnership projects. The legal
advisers play a key role in developing the risk allocation matrix, preparing a contract for
release with the Project Brief, structuring the project, analysing departures from the Project
Brief and contract and documenting the final contractual requirements;
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Financial. The procurement team is likely to require support from a financial and
commercial adviser, to assist with development of the Public Sector Comparator, the
proposed commercial arrangements, risk allocation, bid evaluation and contract
negotiations. The adviser will also provide continuing advice on likely market support for the
project, consulting with industry parties as necessary. The person appointed should have a
demonstrated track record in working with government on projects of a similar nature;

Planning. A planning adviser may be required if a preferred site for development has been
acquired or identified. An early appointment may help to identify planning policies and other
controls that apply to the infrastructure proposal. Council planning permits, or approvals for
planning scheme amendments from the relevant Minister, may take a number of months,
and the associated risks may not be transferable to the private party in a way that
demonstrates value for money. Similarly, there may be environmental impact matters to
address before the project is put to the market. Accordingly, early focus on this aspect of the
project is important. The planning adviser may also fill a key role in ensuring that aspects of
public interest are protected;

Technical. The procurement team will invariably require technical specialists, due to the
need for infrastructure development of some kind. The skills required depend upon the
nature of the project and are likely to include at least design, construction, quantity surveying
and engineering skills. Where projects involve technology, technical consultants are required
to assist with drafting appropriate performance specifications, evaluation of the technical
components of bids, and the audit or inspections of systems during the testing and
implementation phase. Their advice is also used in constructing a Public Sector Comparator;
and

Other specialist advisers. Depending on the nature of the project, specialist advice may be
needed in areas such as:

> Industrial relations, to ensure that any employee-related issues are properly handled;
or

> Communications, to assist with communications regarding the project generally, and
specifically to assist with the consultation process which forms a part of all Partnerships
Victoria projects. Further discussion of this issue is in Chapter 23, Communications.

Guidelines for the engagement of external advisers are available from accredited purchasing
units in departments and from the Victorian Government Purchasing Board website,
www.vgpb.vic.gov.au. In engaging advisers, considerations should include securing the services
of appropriately qualified, experienced and reliable people, their timely availability, whether they
are based locally or interstate, and negotiating a competitive fee. In engaging advisory firms, it is
critical that key individuals who are to provide the services are identified, along with the degree
of their time commitment.

The Department of Treasury and Finance has substantial experience in delivering similar-type
projects, and advises the Treasurer on financial and commercial aspects of projects. The
Department of Treasury and Finance is invited to assign an appropriately experienced officer to
membership of the steering committee.

Staff being considered for contract management should also be included on the procurement
team and involved in developing the project as early as possible. This will ensure that they have
an excellent knowledge of the conceptual underpinning of the arrangement, as well as the
contract terms, conditions and service levels. They will also be better able to take ‘ownership’ of
the contract and successfully form the necessary relationships with their private party
counterparts prior to implementation.

Throughout the process, input and support must also be obtained from key stakeholders,
including community groups.
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8.2 Project plan

One of the key initial tasks for the procurement team is to develop a detailed project plan and
timetable. This plan needs to take into account all the key steps in the process including
consultation, market testing and the government approval process. Each project requires
separate consideration of the timetable appropriate to the transaction; however, a sample
timetable is provided for guideline purposes in Appendix F.

The success of the project depends on the quality of the up-front work put into development and
structuring of the project. Accordingly, it is important to recognise the value of this investment
and not attempt to rush the process.

8.3 Public Sector Comparator

The Public Sector Comparator, or PSC, is developed to a preliminary stage in the business case
phase. It is developed in detail in the project development phase, and should be finalised prior to
release of the Project Brief.

The Public Sector Comparator plays a key role in the Partnerships Victoria process and
sufficient resources should be allocated to its development to ensure a high-quality analysis of
cash flows and risks. The Public Sector Comparator is the quantitative benchmark against which
the value for money delivered by private bids is compared.

A poorly developed PSC may lead to a poor decision at the end of the bid evaluation process,
such as a decision to deliver the project through traditional methods with insufficient funding
allocated.

In most circumstances, an aggregate figure comprising the Raw PSC (i.e. base cost, unadjusted
for risk) plus Competitive Neutrality adjustments, together with key assumptions, is disclosed to
bidders, to enable them to clarify whether their concept of project scope is similar to that of
government. (This is discussed further in Chapter 9, Bidding process). This means that the PSC
will be subject to detailed analysis by the market and it must therefore have a robust
development process.

Identifying project risks and ascribing a value to them is complex and departments and agencies
generally require the assistance of the Department of Treasury and Finance and/or a financial
adviser to develop this element of the PSC. Detailed guidance on this can be found in the
technical note, Public Sector Comparator. Under no circumstances should the costs allocated to
particular risks be disclosed to bidders.

8.4 Commercial principles

Resources including information now available to the project are used to flesh out the
commercial principles identified in the endorsed business case. A more detailed specification of
intended commercial arrangements will be needed to guide development of an invitation to
submit Expressions of Interest and to assist potential bidders in assessing their capability to
undertake the private sector role in the project. Application of resources at this stage also allows
validation of the business case or modification of some aspects before commencement of the
bidding process.

At this stage, the procurement team is able to specify more precisely the outputs needed and the
role that a private party should play in delivering those outputs to maximise the value for money.
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Detailed modelling will allow for retention or rejection of variations on project structure and key
contractual provisions. Further analysis of risk allocation, payment mechanisms and the end of
term arrangements will equip the procurement team to engage in constructive consultation and
further research.

Most importantly, work at this stage will help verify various assumptions and conclusions
presented in the business case. At this stage, a decision must be made as to whether to
proceed with the project as defined by the business case that has been endorsed by Cabinet, or
to seek endorsement of a variation.

Commercial principles are further discussed in Chapter 15, Commercial and financial issues.

8.5 Consultation

It is useful to include the private sector in consultation during the project development phase to
flesh out commercial principles. Key advisers, associations, or specific companies may be
contacted to address prime issues such as checking the availability of certain sets of skills in the
industry or organising a forum of interested parties to provide public input on issues. Within such
a consultation process, government can relate the project to other objectives including local
industry development, job creation and skills and technology transfer. Appropriate consultation
makes it more likely that the final package presented in the bid stage will be attractive to the
private sector. A forum is also an effective way for government to receive feedback on issues
with which it may have little expertise. Government also has an opportunity to express its key
objectives for the project, to explain the public benefits and to market the project generally.
(Consultation is discussed in greater detail in Chapter 23, Communications.)
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9. Bidding process

Key tasks:

- Develop Expression of Interest invitation
. Seek approval to issue the Eol

Bidding process . Evaluate responses and develop a shortlist
- Develop a Project Brief and contract

Seek approval to issue the Project Brief

Conduct clarification sessions

Evaluate bids

The next stage involves developing the bid documents, formally engaging the market and
identifying preferred bidders. Within this stage, Cabinet approvals are required before issuing an
invitation to register Expressions of Interest and prior to issuing a Project Brief.

9.1 Key principles

The key principles to be observed throughout the bidding process include:

Timeline management. The bidding stage must be carefully managed to ensure adherence
as far as possible to agreed timelines. Failure to meet critical dates increases bid process
risk and creates inefficiency for both government and bidders;

Invest time in development of the process and bid documents. Sufficient time needs to
be invested in developing a well thought through process and high-quality bid documents;

Project resourcing. As discussed in Chapter 8, the project must be properly resourced.
Government objectives require the process to run efficiently, protect the State’s interests and
deliver value for money outputs, and to ensure that the bidders are invited to enter an
efficiently-run process, without unnecessary cost;

Clarity of communication of government requirements. The requirements of
government, any constraints and the hurdles to be met for the project to move forward must
be well thought through, effectively communicated and held consistent throughout the
process; and

Probity. The process is to be managed in accordance with well developed probity principles
and a probity plan. (This is discussed in more detail in Chapter 21.)

9.2 Expression of Interest

The key tasks in the Expression of Interest (Eol) phase are:

Develop the Expression of Interest
document

Obtain approval to issue

Call for Expressions of Interest
Receive and evaluate responses

Shortlist parties
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While some consultation with market participants and marketing of the project may precede this
stage (and is encouraged within proper probity constraints), the Eol is the first step in the formal
bidding process. The purpose of the Eol document is to:

formally advise the market of the project and the services that government seeks to have
delivered,

communicate to the market the proposed timeframes, evaluation criteria and hurdles to be
met for the project to move forward;

confirm the level of market interest in the project and provide an avenue through which
potential bidders can comment on the proposed project structure; and

gain responses from the market which allow government to form a view of those parties best
capable of delivering against the project objectives over the term of the proposed contract.

The Eol document should provide sufficient information so that responses enable government
confidently to select the bidders (usually three or four) most capable of providing the services on
a sustained basis over the contract term.

The Eol is also a key document for bidders, providing a framework to allow them to make an
informed decision as to whether they wish to invest resources in the bidding process. It is
particularly important that the Eol states the results which need to be delivered before
government will proceed with private investment.

(i) Develop the Expression of Interest document
The Eol typically draws upon much of the work in the business case phase. While it is not
intended to set out the detailed service delivery specifications, it contains sufficient information to
allow potential bidders to form a view on whether they have the necessary capabilities, the
parties they may need to join with to develop a viable bid, and the likely project risks. The Eol
should not require potential bidders to expend significant resources in preparing a response.
The contents of the Eol document should include:

a brief description of the department or agency’s background, function and purpose;

an overview of the project, its objectives and how it fits into the strategic plan of the
department/agency and government;

the proposed risk allocation of the project;

details of the services that the private sector is being invited to deliver (e.g. in a court project,
the Eol may indicate that bidders are expected to deliver the accommodation availability,
catering, security, and some administration, but not core judicial services);

the proposed timeframes for the project, including dates for all key milestones;

specific constraints that are relevant, including the level of funding available from
government where a cap exists;

the commercial principles that are to apply, including the proposed payment mechanism (to
the extent it has been developed), and the manner in which site issues are to be dealt with;

details of the basis for evaluation of the responses to the Eol. The areas of evaluation
typically include:
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>

>

the track record of the bidder in delivering services of the nature required by
government;

the balance of skills and expertise in a consortium and the capacity of members to work
together;

the ability of the bidder to meet the financial requirements of the project; and

satisfactory probity review of all members of the consortium.

general Eol terms and conditions including:

>

>

a statement that government retains the right not to proceed with the project (unlike the
Project Brief, which represents a formal commitment to proceed, subject to requirements
being met);

a statement that no costs associated with preparing a response to the Eol will be
reimbursed by government under any circumstances;

details of the manner in which intellectual property contained in the Eol responses will
be treated. Typically this provides assurance that information provided by a bidder will
not be released. However, government retains the right to accommodate comments
made in the Eol stage in revisions to the proposed Project Brief;

advice that government is not required, and does not intend, to release any details
regarding the evaluation process after it has occurred; and

the format, date and place of receipt of Eol submissions; and

the specific information that bidders must provide in their response. This will typically
include:

>

>

details of the bidder, including details of each participating organisation if the bidder is a
consortium, the formal nature of their agreement to bid as a consortium and indicative
terms of arrangements of any special purpose vehicle;

an overview of the bidder's proposed approach to the project, only to the extent
necessary to ensure that any particularly creative solution is accommodated in the
Project Brief and to demonstrate that the bidder understands government requirements.
(The document should specify that this is to be only a brief, indicative, non-binding
overview);

information on the bidder's expertise and capability and why it considers it can satisfy
the requirements of the project;

details of the financial position of each member of the bidder consortium and proposed
parent backing, if relevant;

information regarding conflict of interest and confidentiality requirements;

confirmation that neither the bidder nor any member of the consortium has any actual or
potential conflicts of interest; and

evidence of the bidder’'s capacity to manage the indicative level of transferred risks.

An example of the structure of an Eol document is set out in Appendix A.
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(ii) Obtain approval to invite Expressions of Interest

The invitation to lodge Expressions of Interest must be approved by Cabinet before it is
released. The Cabinet paper seeking this approval should discuss:

any changes to the proposed service outputs, commercial principles, cost to government or
any other material aspect of the project differing from those in the business case, or in later
approved variations;

the proposed project structure and the respective roles of government and the private party;

information on market interest and apparent capacity for the proposed Partnerships Victoria
approach to provide a value for money solution; and

the project timetable.

The responsible Minister normally would consult with the Treasurer on the invitation to lodge
Expressions of Interest before seeking Cabinet approval.

(iii) Call for Expressions of Interest

The Eol typically is publicly advertised to provide an opportunity for all interested parties to
respond, and it may also be brought to the attention of any parties who are particularly qualified
for the task. The timeframes for responses vary depending on the scale and nature of the
project, although a typical period for responses is six to eight weeks.

Where it is considered relevant, depending on the nature of the project, a briefing session may
be held for parties interested in responding to the Eol. These can add value to the project by
more clearly communicating the requirements of government, and by receiving comments from
the market about the project, its proposed structure and possible alternative modes of delivery.

Broad advice on Expressions of Interest is set out in Victorian Government purchasing
guidelines.

(iv) Receipt and evaluation of Eol responses

Responses to the Eol must be evaluated in accordance with the criteria set out in the document.
The evaluation team for the Project Brief may not be fully assembled at this stage, hence it is
necessary to check that the team evaluating the Eol includes members with skills relevant to the
evaluation of each of the key criteria.

Submissions received should be kept secure and access granted only to the evaluation team.
Eol submissions received after the specified closing date and time should not be accepted.

Partnerships Victoria transactions often lead to parties forming a consortium in order to meet all
of the needs of government. Accordingly, responses are likely to reflect the involvement of a
number of parties through a structure such as that in Figure 3.
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Figure 3: Common consortium structure
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Thus the Eol evaluation needs to focus not only on one party, but on all members of the bidding
entity or consortium and on the relationships proposed to operate between them.

Equity capital

Debt finance

The evaluation should develop a view on the capability of each bidder to deliver consistently
against the objectives of government and to work with government in a long-term relationship. In
addition to the bidder’s ability to deliver the services, the evaluation should consider each entity’s
financial position and its ability to meet the requirements of the contract over the full term.

An appropriately experienced specialist person or agency should undertake a probity review of
bidders who may be capable of delivering the project. This should focus on the corporate
standing of each entity within each consortium, and identify any issues associated with current
or previous operations which could cause probity concerns in the future. For example, if a party
had been investigated by the Australian Securities and Investments Commission at some time,
this would need to be fully examined. The probity review should also cover any international
connection of the consortium.

Further advice on Eol evaluation is included in Chapter 18, Bid evaluation.

The evaluation process and recommendations should be documented and signed off by the
evaluation team.

Based on the evaluation, the procurement team arrives at a shortlist of parties to receive the
Project Brief and an invitation into the formal bidding process.

The shortlist generally includes three to four parties to ensure that adequate competition is
created and the risk of a party withdrawing is covered. A shortlist of more than four is likely to
lead to some shortlisted bidders losing interest, as the chance of success — 20 per cent or
less — may not warrant the significant investment of time and resources in preparing a bid.

9.3 Project Brief and contract

Development of the Project Brief and the contract should, by this stage, have been under way
for some time, concurrently with other stages of the project.

The Project Brief is the formal bid document issued by government. Its issue to shortlisted
parties signals a commitment to deliver the project, subject to defined hurdles being cleared.
This makes the Project Brief the single most important document in the Partnerships Victoria
process. It is therefore important that sufficient time and expertise is invested in its development.
Shortlisted parties expend considerable time and money on the bidding process, and a poorly
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structured definition of the service requirement, lack of clarity about the hurdles to be met, or
subsequent amendments to the Project Brief are likely to draw criticism and adversely affect the
timeframes.

Inclusion of a well-crafted contract with the Project Brief will increase the efficiency of the
process, to the benefit of all parties. It is generally in the interest of government departments and
agencies that Partnerships Victoria maintains the highest reputation in this regard.

An outline of the information to be included in the Project Brief is provided in Appendix B.

The key tasks in developing the Project Brief are as follows:

Develop the output specification
Develop the commercial principles
Develop the bid template

Develop the conditions of bid
Prepare the contract

Establish the evaluation criteria

Obtain approval for issue

(i) Develop the output specification

The output specification in the Project Brief should clearly set out the outputs that the
department or agency is seeking. The requirements should be expressed, as far as is possible,
in output terms and not in prescriptive input terms. For example, a project for a water treatment
facility might specify the requirement as a need to ensure delivery of drinking-quality water (e.qg.
to World Health Organisation quality standards), rather than as a need to build a plant with
defined engineering characteristics. Prescribing a solution based on inputs may result in viable
alternative solutions and potential risk transfer being discounted too early in the process. It also
discourages innovation.

This section should be based on the data collated when the project was scoped and the outputs
determined during the business case phase. The output specification should include the
following:

Description of environment. This may include the overall department or agency,
interacting units, geographic locations, systems and infrastructure;

Background to the project. This is a description of the social, political and economic
circumstances that have led to the development of the project;

Description of government’s role in the project. A description of government's role
including project arrangements and legislative/regulatory constraints;

Project purpose and objectives. This is a statement of the project objectives as approved
by government;

Description of the service delivery requirement. This describes what the service is, the
service standards required and, where relevant, the interaction with the departmental or
agency service delivery role. It does not prescribe the procedure for satisfying all the
requirements; rather it specifies what outputs the department or agency requires;

Performance measurement and proposed payment arrangements. This section
discusses how the performance of the private party will be monitored and measured. For
example, in a water treatment project, it would be reasonable to measure both the volume of
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water provided and the quality of the plant’'s output. This section may also refer to the
commercial principles and discuss the relationships between performance and payments.
The proposed payment arrangements must support the risk allocation being sought; and

Implementation requirements. Where transitional arrangements are involved, (e.g.
decommissioning an existing facility) the Project Brief needs to set out the relevant issues to
be considered.

(ii) Develop the commercial principles

The commercial principles to apply to the project will be a focus for each of the shortlisted
parties. While this may have been addressed at some level in the Eol document, to inform
potential bidders of the general structure of the project, the actual arrangements proposed need
to be stated in the Project Brief and the accompanying contract. The commercial principles
section typically addresses the following issues:

Payment mechanisms This sets out how the services delivered will be paid for. This is
based on a principle that government only starts making payments when service delivery
commences (i.e. post-commissioning) and that payments cease or reduce if key
performance indicators are not met at the specified level. This section should set out the
requirements for reporting the key performance indicators to apply under the contract. For
example, payment may be determined in part by availability and usage of the
accommodation services at the required standard, and in part by delivery of the ancillary
services to the specified standards. This discussion should also refer to how variations to the
service requirement would be dealt with. The payment mechanisms should allow for
abatement of payment when key performance indicators are not met. Payment mechanisms
also support the risk allocation set out in the contract. (This is dealt with in greater detail in
Chapter 15, Commercial and financial issues.);

Risk allocation. The Project Brief should include a detailed risk matrix which summarises
those risks which the draft contract transfers to the private party and those that are retained
by government. This should be supported by discussion of the basis for the proposed risk
allocation. An example risk allocation matrix is attached as Appendix E;

Site issues The manner of dealing with the site associated with an infrastructure project will
vary with each project. However, subject to tax implications, government generally looks to
hold freehold title to the land which it provides to the contractor on a leasehold basis. This
structure provides greater certainty to government in case it needs to step in under the terms
of the contract to ensure service continuity;

End of term arrangements. This section covers the proposed arrangements at the end of
the contract period in relation to assets owned by the private party. These arrangements
could vary from a scenario where government and the private party are not subject to any
predefined arrangements, to a defined transfer price for which government can purchase the
assets. This matter gives rise to a range of commercial, accounting and taxation issues
which are discussed further in Chapters 15 and 16;

Key contractual provisions. The contract should be provided to shortlisted parties at the
same time as the Project Brief. The Project Brief should discuss the significance to
government of some of the key terms of the contract, including the default and cure regime
and end of term arrangements. It should also cover circumstances in which government can
force certain action to be taken — a replacement service provider or operator to be
appointed, for example — or take control of the infrastructure, payment mechanisms and
abatement regime. The Project Brief should also discuss the security that government is
prepared to allow financiers to take in relation to the project. Any such discussion should
include a caveat that the discussion serves to describe, but not override, the rights and
obligations specified in the contract;
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Conforming bids. The Project Brief should also provide that bids conforming to all
requirements of the Brief and contract constitute conforming bids and will be considered in
accordance with Partnerships Victoria. 1t should also identify parameters within which
variations to the provisions of the Brief and the contract will be accepted and the terms on
which they will be accepted and evaluated. For example, the Brief may provide that a bid
with variations to particular risks or physical aspects of the project (e.g. the site) will be
considered as a conforming variant bid. An undertaking should be given to consider such
variant bids if they are accompanied by a basic conforming bid. The conforming variant bid
would be considered against the Public Sector Comparator, with appropriate risk
adjustment. The Brief should specify that any bid that is not submitted in keeping with these
provisions may be regarded as a non-conforming bid and may not be considered further;
and

Capital structure. Government does not typically specify the level of equity which it requires
to be contributed to projects. This is generally driven by the requirements of the financiers.
Infrastructure taxation risk is currently dependent on capital structuring, and this risk is borne
by the private party. However, capital structure, and financial backing to any special purpose
vehicle, will be taken into account when assessing bids and the potential risks.

(iii) Develop the bid template

The Project Brief will require a copy of the audited financial model that bidders have prepared for
financiers. The financial model must identify all payments to be made by the department or
agency and set out capital and operating costs, all key project cash flows, treatment of tax, and
progressive profit and loss data. The financial model must be a working model with full operating
instructions.

The Project Brief must also identify the key financial information to be set out in bids for ease of
comparison and the format in which it is required. In certain circumstances, the procurement
team may issue an electronic version of the bid template with the Project Brief and require
bidders to lodge it with their responses. This may provide the procurement team with more
extensive information in a consistent format and the ability to analyse bids on a scenario basis.
The bid template typically requires the following financial information to be provided:

details of the service charges on an annual basis over the proposed term of the contract,

broken down into separate components, such as a facilities component and various ancillary

service components;

where enhancements over and above the requirements of the Project Brief are proposed,
the specific costs associated with those enhancements;

the impact of volume requirements outside the range required by the contract;

details of the key components of the bid, including building costs, professional fees and
transaction costs;

details of the proposed capital structure and sources of finance;

details of any financial support or guarantee, where use of a special purpose vehicle is
proposed; and

any departures from the contract.
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(iv) Develop the conditions of bid

The ‘conditions of bid’ section specifies the rules under which the bid process will be conducted.
At a minimum, the following matters must be addressed:

Mode and time of lodgement. Time, place, form of lodgement (i.e. fax, email or hard
copies), number of copies to be lodged and date and time of lodgement;

Communication during the evaluation period. A provision that the department or agency
may approach bidders with queries about their submissions;

Format of bid submissions. The submissions must follow prescribed formats;

Negotiations with bidders. The department or agency may negotiate with one or more
bidders without negotiating with the rest;

Reservation of rights. The department or agency may select different private parties for
different components of the project and it may also vary the project requirements;

Presentations. Some or all bidders may be invited to make presentations to the evaluation
team; and

Confidentiality of submissions. The department or agency will keep the bid submissions
confidential.

The rights of the department or agency should be exercised in accordance with the project
probity plan, which is discussed in chapter 21 and a template of which is provided in
Appendix C.

(v) Prepare the contract

This section refers to a contract; however, it is likely that there are a number of contractual
documents associated with each project. The contract is a comprehensive document, which
includes certain schedules to be completed based upon information from the successful bid.

The contract should be developed in parallel with the Project Brief and should be issued to all
shortlisted parties at the same time. This ensures that bidders are aware of the specific
contractual terms that government is seeking and have an opportunity to raise any issues of
concern. It also limits subsequent negotiations to clearly identified and fully drafted departures.

The contract should not be developed until the key risk allocation issues and commercial
principles have been settled. It should reflect these principles and be written using plain English.

The Project Brief normally includes a statement indicating that government may entertain
variations from the contract, in nominated areas. Bidders should be advised that bids which do
not conform with the contract or with permitted variations from it, may not be considered. (See
the section on developing the commercial principles, earlier in this chapter.)

The structure of a Partnerships Victoria contract differs from a standard procurement contract
because it is not part of a traditional product supplier/buyer relationship. Under Partnerships
Victoria contracts, the parties allocate risks between them and work together in an ongoing
relationship to meet project objectives. It is also more complex than a standard procurement
contract. For example, the Victorian County Court contractual framework includes a Crown
lease, a court services agreement, a multi-party agreement for the financiers, a security
arrangement in favour of the State (granting the State step-in rights), contracts relating to the
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sale of a commercial site and building, bond issuance contracts and sub-contracts for operation,
maintenance and finance.

(vi) Establish the evaluation criteria
Broad advice on evaluation criteria is set out in Victorian Government purchasing guidelines.

The Project Brief should set out the basis upon which bids are evaluated, including the
categories to be assessed and the evaluation process to be followed. Evaluation criteria should
be developed by reference to requirements in the Project Brief. While the criteria will vary for
each project, the key categories for assessment typically include:

Service delivery. The approach to delivery of the outputs sought by government;

Facilities solution. The physical solutions being proposed. For example, in a hospital
project, this would focus on the design of the facility, construction principles to be employed,
flexibility for later alterations, risks associated with the proposed approach and the value for
money represented; and

Commercial issues The commercial proposition, the risk allocation which the bidder is
prepared to accept, departures from the contract as issued and the proposed financing
structure.

The evaluation criteria should include a list of all requirements which are considered mandatory.
This will help determine which bids are conforming and which are not.

In a Partnerships Victoria project, the Public Sector Comparator forms a key part of the
commercial issues evaluation criteria. In the absence of other factors, if no conforming bid offers
value for money in comparison with it, the project will not move forward as a Partnerships
Victoria project. The Public Sector Comparator should be finalised prior to issuing the Project
Brief and only altered following receipt of bids for the purpose of comparison with variant bids, or
to rectify an error.

The approach to evaluation can vary. In some circumstances, it may be appropriate to allocate
weighting to each category and sub-category. This adds structure to the evaluation process and
assists in demonstrating objectivity, but it will not provide the best result in all circumstances.

(vii) Obtain approval for issue

Cabinet must approve the Project Brief before it is released to shortlisted parties. The Cabinet
paper seeking this approval should discuss:

any changes to the previously approved service requirements, commercial principles,
including risk allocation, or any other material aspect of the project;

the proposed contract structure and the respective roles of government and the private
party;

the hurdles required to be cleared by bids before the project will proceed (including a
financial position offering value for money in comparison with the Public Sector Comparator);

the proposed level of disclosure of the Public Sector Comparator to bidders and confirmation
that budget funding has been secured at Public Sector Comparator level;

details of the shortlisted parties to whom the Project Brief is to be issued; and
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the proposed timeframe for execution of contracts and commencement of service delivery.

The responsible Minister will normally consult with the Treasurer regarding the completed
Project Brief before seeking Cabinet approval to issue it to the shortlisted parties.

The process for handling a Project Brief should be no less rigorous than is provided in Victorian
Government purchasing guidelines. Details of the number of copies released and the specific
parties to whom they were released should be recorded and referenced to a unique identifier for
each copy.

9.4 Bid evaluation

Bids should be evaluated in line with the evaluation criteria detailed in the Project Brief.” The key
tasks to be completed in this stage of the process include:

(i) Assess compliance

Prior to a detailed evaluation, the evaluation team assesses the compliance of each bid. This
eliminates bidders who have not satisfied the requirements specified in the Project Brief. It is
carried out on the basis of compliance with mandatory criteria and compliance with the bid
process. Issues concerning non-conforming bids are discussed in detail in Chapter 18. Evidence
of non-compliance in all bids may indicate something fundamentally wrong with the process and
should be a major warning sign for attention by the procurement team.

(ii) Bid clarification

A number of questions raised by a bid are likely to need clarification. These questions or issues
should be documented and reviewed by the project director prior to being forwarded to the
bidder. The bidder should provide responses to the issues should be provided by the bidder to
the project director in writing. A formal meeting to discuss the responses may be appropriate and
this meeting should be confined to the issues already raised. Care needs to be taken not to
convey information on any other proposal.

Depending on the nature of the project, it is normally appropriate to invite bidders to make
presentations on the key parts of their proposals. If this opportunity is made available, it must be
extended to all bidders. Presentations should observe procedures set out in the project probity
plan and may take place only after all bids have been lodged. The probity auditor should receive
advance notice of presentations.

(iii) Review by evaluation teams

The evaluation team(s) review each of the complying bids in detail. Each of the key evaluation
criteria is usually expressed as a rating against a predetermined scale, subject to mandatory
requirements and eligibility criteria. The initial review is likely to identify a number of issues
needing be clarified with bidders before a detailed evaluation can be concluded.

The financial evaluation should have early regard to the relationship between bids and the Public
Sector Comparator. If it is clear from an initial review that bids (or a number of them) do not offer
value for money in comparison with the Public Sector Comparator, this should be highlighted
and may warrant early advice to the responsible Minister.

2 A detailed discussion of bid evaluation is contained in Chapter 18.
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Clarification sessions with bidders should observe procedures set out in the project probity plan,
including providing advance notice to the probity auditor.

(iv) Evaluation reports

The evaluation process must be the subject of a detailed report. It is common for separate teams
to be established to assess the service delivery, facilities solution and commercial elements.
Where there are separate evaluation teams, separate reports would normally be compiled by all
teams. These should then be combined into an overall evaluation report to the steering
committee, ranking the bids from most attractive to least attractive. Evaluation reports are
discussed in greater detail in Chapter 18.

(v) Preferred bidders

The initial ranking of bids, documented in the evaluation report, may be reviewed after formal
discussions between the evaluation team and the preferred bidder(s). Any outstanding details
may be clarified during these formal discussions which normally take place in the presence of
the probity auditor. This process should lead directly to the recommendation of the preferred
bidder(s) by the evaluation team.

Based on the evaluation report, the project director, in consultation with the steering committee
and the departmental Secretary or agency chief executive, should nominate one or more
preferred bidders. Typically, a preferred bidder and a reserve bidder would be nominated. This
keeps two bids active and places pressure on the preferred party to complete a contract within
the defined timeframe. The responsible Minister should be briefed on the evaluation report and
endorse the preferred bidder recommendations.

When the preferred bidder(s) have been identified — but before any public announcement or
notification of the bidders — the development of the project is reviewed and the Minister formally
advises the Treasurer of the next steps. This takes place during the next stage.
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10. Project finalisation review

Key tasks:
. . . . . Confirm achievement of the policy
Project finalisation intent
review . Adjust the _Puplic Sector Comparator
for any variations
Confirm value for money
Report to the Minister
Advise the Treasurer of intent

This stage focuses on a review of the project as compared to the objectives of government, and
the Minister’'s decision on whether to accept a recommendation to finalise the contract. This
process must be completed before the bidders are told the results of the evaluation. The project
finalisation review follows the completion of bid evaluation and clarification. It is therefore based
on a bid which the steering committee deems capable of being finalised, although detailed
contract negotiations have not yet started.

10.1 Service outputs

The approved business case reflects a number of outputs that government agreed should be
delivered and, in most cases, funded, either wholly or partly by government. The project
finalisation review should align the bid evaluation results to those outputs and confirm that they
are provided. Where any output is not included, the area of shortfall and how this is to be dealt
with should be documented.

10.2 Value compared with the Public Sector
Comparator

The project director, subject to guidance by the steering committee, must provide a report for the
Minister on the financial result of the bidding process and whether or not the preferred bid offers
value for money in comparison with the Public Sector Comparator — following any necessary
calculation to take account of non-quantifiable factors and risks, costs and benefits that are not
included in the bids or the PSC.

If the preferred bid meets this criterion, there is not normally any requirement to report further
detail. However, there may be circumstances where the preferred bid meets the Public Sector
Comparator but all the others exceed it significantly. This may raise concerns that the preferred
bid is not capable of being delivered and government could be faced with a non-performing party
or a claim for increased payments. This issue must be addressed during bid evaluation,
documented in the project finalisation review and communicated to the Minister.

If the Public Sector Comparator has not been met, and the project director nevertheless
recommends that a contract be entered into, the rationale for this decision must be documented.
This may include a need to amend the PSC to take account of errors or omissions identified
since it was established, reasons to adjust it to reflect additional services which government has
confirmed it wishes to purchase, or a consideration of broader net benefits to government of
using the Partnerships Victoria procurement approach for that project.

The technical note, Public Sector Comparator, provides further detail on circumstances in which
the PSC should be adjusted.
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10.3 Reporting to the Minister

The project finalisation review must be documented in a report for the Minister from the steering
committee and the departmental Secretary or agency chief executive. The report should include
a timetable for negotiations, contractual close and commencement of service delivery, and
confirm that sufficient resources are available to meet this timetable. Where there are specific
risks to completing the project within the timetable, or any other project risks that government
should be aware of, these need to be documented.

10.4 Risk allocation

The project finalisation review is conducted before commencing final negotiation with a preferred
bidder. Should it become apparent that variations to the contract (beyond those permitted in
variant bids) would deliver value for money, this should be discussed in the review. For example,
the risks associated with transitional management, originally to be passed in their entirety to the
private provider, may be capable of better management by sharing individual transition risks
between government and a bidder.

Probity advice must be received before entering any negotiation with an expectation that a
variation to the contract beyond that permitted by the Project Brief may be discussed. The
normal expectation is that other bids would be re-appraised before any such discussion with a
preferred bidder occurred.

If no bid meets the requirements of the Project Brief, the project director should formally report
on this situation. The report should include:

the evaluation results and any net benefits that may be gained by government if it accepts
any of the bids;

options available to government, with appropriate analysis; and

a recommended course of action (e.g. to proceed with a modified project, not to proceed
with the project, or to deliver the outputs through a traditional public sector channel).

10.5 Advise the Treasurer of intent

After considering the project director’s report, the Minister formally advises the Treasurer that:

a conforming bid which provides value for money in comparison with the Public Sector
Comparator has been received and that the Minister will enter into a contract with the
preferred bidder, subject to final negotiations; or

an amended approval to enter into negotiations with the preferred bidder(s) will be sought; or

a contract should not be entered into, as no bid offering value for money in comparison with
the Public Sector Comparator was received.

The Minister will seek approval of Cabinet (or a Cabinet committee) for any budgetary
departures from the approved business case.

38 Exposure Draft, March 2001



Partnerships Victoria Practitioners’ Guide

10.6 Advise bidders

Once the Minister and the Treasurer are satisfied that the project should move forward into
detailed negotiations with the preferred bidder, all bidders must be advised in writing. It is good
practice for the project director and a member of the steering committee to offer to meet with
losing bidders to discuss their bids after contract execution.

Formal advice that any bidder is now a preferred bidder is made on condition that any residual
issues are resolved within a specified time and that negotiations take place in an agreed
timeframe.

The preferred bidder cannot negotiate on issues that were not already indicated in its bid as
being departures from the contract, and the process is not an opportunity for the preferred bidder
to further change the risk allocation. Government should reserve the right to open discussions
with other bidders, particularly if the preferred bidder seeks to depart from its written proposal or
fails to move forward in line with the timetable and process set by the procurement team. A
performance bond from the preferred bidder may also be needed to discourage such behaviour.
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11. Final negotiation

Key tasks:
: - Establish the negotiating team
Fm_al . . Set the negotiation framework
negotiation - Probity review
. Report to Minister and Treasurer

Execute contract

Once the Minister has approved the preferred bidder recommendation and the Treasurer is
notified, plans should be made to move the contract negotiations forward as quickly as possible.

The procurement team may conduct negotiations with more than one bidder at the same time,
keeping the preferred bidders in a competitive situation to ensure that the best arrangement is
reached. (Chapter 21 discusses probity issues in detail.)

11.1 Establish the negotiating team

Negotiations are typically led by the project director, and as a general rule, smaller teams lead to
more efficient negotiations. Note that the negotiating phase can significantly extend the project
timeframe and budget if not well managed.

The legal advisers play a key role in supporting the negotiations. However, it may be appropriate
to hold initial negotiations to identify key issues without legal advisers present. This enables
negotiations around commercial issues rather than detailed points of law or contractual
terminology. Once the commercial issues are agreed, reflecting this in the contract should be
relatively straightforward.

11.2 Set the negotiation framework

The negotiating team and the preferred bidder need to work together to set terms for
negotiations, as a framework for contract negotiations. The terms usually feature the following:

Definition of negotiating issues The issues to be negotiated should be clearly set out,
together with government’s position on each of them. Without this structure, the negotiations
could move into areas which are otherwise settled. The issues that the preferred bidder
seeks to negotiate should be confined to those departures from the contract provided with
the Project Brief, as reflected in the bid;

Control of drafting. The drafting process should be managed by the legal advisers to the
procurement team, including management of version control and assessing which parties
need to review changes. The project director must ensure that amended documents are only
circulated to parties with a direct interest, to avoid unnecessary discussions and delays. For
example, there may be matters of interest to the preferred bidder's builder or its legal
advisers which do not need detailed discussions or comments from the operator;

Recording of agreed matters. All matters agreed upon during the negotiations should be
recorded in meeting notes and agreed at the end of each meeting. This reduces the risk of
issues being revisited and provides clear instructions for contract drafting purposes;
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Do not revisit agreed issues or introduce new ones. The project director should not
admit any new issues into negotiations (i.e. issues not raised previously in bids) and the
parties should agree not to re-open issues already agreed;

Agree timetable for the negotiation. This is important to prevent delaying tactics and
ensure the overall timetable for project implementation is upheld;

Agree dispute resolution process. An agreed process for overcoming any impasse in
negotiations typically involves seeking resolution from senior management. The parties need
to ensure that the appropriate senior managers are accessible throughout the negotiations;
and

Authority to commit. Both negotiation teams need to appoint members with the authority to
make decisions on behalf of their organisations (although movements away from the
principles agreed by Cabinet require approval before the Minister, steering committee or
project director is able to agree on these issues).

If the preferred bidder’'s circumstances change (though still conforming) and require the project
to proceed on a materially different basis from the initial bid, the procurement team must
undertake a full re-evaluation. This re-evaluation should then reconsider other bidders’
proposals. Should the result of this re-evaluation indicate a worse position for government than
the reserve bid, then the Minister and Treasurer must be advised, and a determination made at
Ministerial level whether to proceed with the preferred bidder or another bidder.

The probity auditor should be advised where government requirements or project parameters
materially change. Generally, new requirements must be developed, shortlisted proponents
given equal opportunity to revise their bids and all revised bids must be assessed on receipt
against these new requirements and criteria.

11.3 Probity review

The probity auditor will be aware of all aspects of the bidding and negotiation process. Before a
contract is executed or a recommendation to do so is provided to the Minister, the departmental
Secretary/agency chief executive and the project steering committee should require the probity
auditor to report to them on the bidding process. This report should confirm that the probity plan
has been followed and that all processes have been conducted fairly and equitably. (It would be
expected that any issue of concern to the probity auditor would have been communicated to the
steering committee and/or the Secretary at the time the issue arose.) A template for a probity
auditor’s final report is provided in Appendix C.

11.4 Report to the Minister and Treasurer

At the end of the negotiations, a report is prepared by the project director for the Minister and
endorsed by the steering committee and the departmental Secretary/agency chief executive.
This sets out any material changes to the previously agreed risk allocation and confirms that the
proposed contract conforms to the business case, that adequate funding is available and that
the department or agency recommends that a contract is entered into. If issues arise during final
negotiations which change the risk allocation or do not meet all the business case requirements,
they must be brought to the attention of the Minister, with a recommendation that the Minister
seek Cabinet endorsement of the variations.

The Minister informs the Treasurer that the final contract conforms to the business case and of
the intention to enter into a contract. Any last minute budgetary issues arising need to be
resolved by Cabinet.
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11.5 Execute the contract

Once the approval process is complete, the contract is awarded to the successful bidder. A
suitable date and venue is nominated for contract execution and the Minister signs the contracts
only after all other parties have signed.

A public announcement of the contract and the successful bidder must be made, in ways that
conform with government policy and procedures.
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12. Contract management

Key tasks:

Formalise management
Contract responsibilities

management - Monitor project delivery
. Manage variations

Monitor the service outputs

The construction and implementation phases, when the private party is making its major
investment, are critical to the success of the project. While the bidding process is very important,
it is the conversion of the contract into delivery of the outputs that is essential to meeting the
overall project objectives. Contract management requires particular skills which need to be
procured before the contract is executed. Timing may be critical, as both the public and
government are looking forward to delivery of the service outputs from new infrastructure.

12.1 Contract management team

A smooth handover from the procurement team to the contract management team is best
achieved during the construction phase. This is simpler if the contract management team is
involved early in the project and, where appropriate, is part of the procurement team.

The contract management team should ideally include people involved throughout the business
case, bidding and evaluation processes, as they are well versed on the contract and have had
the opportunity to establish working relationships with the key private party personnel.

The contract management structure should be formally established, ideally before contracts are
executed. Many issues need to be dealt with, including planning responsibilities that government
may have retained, the building process, with the inevitable design and other variations that
arise, and the finalisation of financing arrangements and drawdown. The contract management
team needs resources to deal with all of these issues promptly. Retaining some of the
procurement team advisers can ensure continuity and that specialist areas, such as legal, are
properly resourced.

All final documentation should be understood by the contract management team and be readily
accessible on file.

12.2 Monitor project delivery
Matters to plan for during the construction and commissioning phases include:

setting and achieving contracted milestones for development, site acquisition, construction
and commissioning;

ensuring that financial arrangements are in place, ready to be drawn down as required;
ensuring adequate insurance coverage is obtained;

setting up appropriate quality management systems and providing for their audit;
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ensuring that government does not inadvertently take back risks allocated to the private
party (for example, by approving design changes);

ensuring that any later variations to contracts do not change the risk profile;

ensuring that no changes in practice or procedure occur which amount to de facto waivers or
contract variations without prior consideration and approval,

ensuring that any critical issues and claims by any parties are investigated and dealt with in
a timely manner;

establishing a contingency plan in case of service failure during the project implementation
phase (if relevant) — this includes identifying any possible need to step in or take other
action to ensure the project is delivered in line with the contract terms and conditions;

setting up a reporting and monitoring system — this should be provided for in the contract;

developing a communications plan for public relations and for communicating key changes
to internal stakeholders; and

planning for obtaining completion and compliance certificates.

12.3 Manage variations

Variations to the contract — such as adjustments in output requirements which require changes
in design fit-out quality — could lead to a price variation and possibly make the project no longer
competitive.

The contract should clearly set out risks for which government is accountable and the means for
passing related costs back to government. These principles should be followed, with a general
rule that only government-initiated changes may lead to a change in price. For example, if a
material proposed to be used in building a hospital is no longer available, the cost of a more
expensive replacement should be borne by the contractor, even though it may be of a quality
higher than specified in the contract.

12.4 Monitor service delivery

The contract must detail the level of reporting (against key performance indicators) that is
required before and after commissioning.

The payment mechanisms and contract provisions give effect to the agreed risk allocation, and
measuring performance against the key performance specifications must be done before
payment is made. There may be situations when the contractor cannot fully meet its obligations
and the government agrees not to take action or fully reduce payments. However, the key
principles should be careful monitoring of performance and quality and maintaining the
incentives and penalties specified in the contract.

The contract manager should apply common sense before taking action. For example, if a
contractor regularly reports service delivery outputs above the levels required and so claims
incentive payments, the benefit of such additional outputs should be reviewed.
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12.5 Maintaining the integrity of the contract

The risk allocation approved by government is reflected in the contract and it is critical to ensure
that the contractor is held to its obligations. Failure to do so breaks the approval given by
government and diminishes the value of the often hard-fought achievements of the negotiating
team. Variations to the contract or waivers of rights may be required in some cases, but these
should be reviewed by the Secretary and approved by the Minister before any agreement with
the contractor.
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Part Three:
Project delivery issues

Part Three deals with a nhumber of technical and process issues associated with
delivering a project. They are dealt with in some depth to highlight the range and
complexity of matters to be managed. Expert advisers will be required in a
number of these areas. Discussion of risk and the Public Sector Comparator is
less detailed, as these matters are more fully addressed in the companion
documents, Risk Allocation and Contractual Issues and Public Sector
Comparator.
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13. Risk and reward

13.1 The risk management cycle

The cycle of risk management involves risk identification, assessment, allocation, mitigation,
monitoring and review.

In an optimal situation, each risk is placed in the hands of the party best able to manage it.
However, consistent with the spirit of Partnerships Victoria and for the good of the project, each
party should continue to monitor and contribute to managing the total package of risks (within
limits, so as not to ‘take back’ risks). It is important for the parties to know who bears the liability
for particular kinds of risk events. However, it is even more critical that risks are managed so as
to minimise the occurrence of risk events and their consequences, if they do occur.

In each project, there is the risk that the project eventualities will differ from those on which the
forecast costs and benefits were based. All risks must be identified, assessed and optimally
allocated to the party best able to manage the risk and its potential results. There may be
‘upside benefits' if the project circumstances are more favourable than expected and these are
discussed later in this chapter.

13.2 Risk allocation inherent in the structure of a
Partnerships Victoria arrangement

By contracting with a private party to provide services to prescribed standards, and basing
payment on service delivery (so that government may reduce payment if the service is sub-
standard), government implicitly transfers all the associated risks — including the risks of
construction, ownership and operation of the underlying asset — to the private party. However,
this transfer does not necessarily result in optimal risk allocation. It is necessary to identify and
assess the various risks in a project, and to decide which of them government should expressly
take back to achieve an optimal risk allocation. The take-back of these risks by government, and
the terms for doing this, are contained in the detail of the contract provided with the Project Brief.

13.3 Optimal risk allocation

Optimal risk allocation aims to minimise both the chances of project risks materialising and the
consequences if they do, by allocating risks to the party best able to control them at the least
cost. It has two elements:

0) optimal risk management and impetus to achieve it; and
(i) value for money.

The first of these is, as noted, based on the view that the party best able to control a risk should
be allocated that risk. This is because it is in the best position to manage it and it will have an
incentive to do so if it incurs the costs of failing to manage it adequately. For example,
construction risk is allocated to the private party, because it is in the best position to manage the
construction process. The private party may in turn reallocate those risks to a construction sub-
contractor, but retains the primary liability for those risks under the contract with government.

The second element — value for money — is related to the first, in that the party best able to
manage a risk should also be able to manage it at least cost. In the construction example, the
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private party is best able to minimise the cost to the project of a materialised construction risk,
perhaps by adjusting other elements of the building.

Although many risks are in the control of each party, to some degree certain risks are completely
outside the control of both parties. If neither party is in a position of full control, the risk allocation
should reflect how the private party 'prices’ the risk and whether it is reasonable for government
to pay that price, taking into account the likelihood of the risk eventuating, the cost to
government if it retained that risk and government's ability to mitigate any consequences if the
risk materialises. Alternatively, the parties may share the risk through various risk sharing
mechanisms that are documented in the contract.

13.4 Risk premiums

In risk allocation, nothing is free. In bidding for a project, the private party estimates the project
risks and their potential impacts on project revenues, and sets premiums to insulate itself from
the financial results of materialised risks. The premiums are averaged across the project or all
projects in which the private party is involved and are weighted according to the probability and
consequences of various kinds of events. In effect, the risk premium is a form of self-insurance
The financial consequences of some risks, either in full or in part, may be transferred to others,
including insurance brokers.

Private parties accept most risks, provided the premium paid is sufficiently high. The question for
government is whether the risk premium is value for money or whether it is more cost-effective
for government to take on the risk itself, taking into account the likelihood of a particular risk
occurring and how government may mitigate the impacts.

13.5 Use of the Public Sector Comparator

Among other functions, the Public Sector Comparator establishes a means for pricing risk. It can
help to determine whether risks should be assumed by government, rather than government
paying a higher price for their transfer.

When putting a project to market, government has decided its preferred risk allocation and
includes a contract with the Project Brief (see Chapter 9, Bidding process). However, for
nominated risks essentially outside the control of either party, government may ask bidders to
submit proposals in respect of more than one risk package, so it can ascertain if it can achieve a
better value for money risk transfer than the one represented in its base package. Care should
be taken with this strategy to ensure that bidders are not left with an impression that the
government is unclear about what it wants. The strategy can also increase costs to bidders, so
any bidding framework with multiple scenarios should limit the variables as far as possible.

13.6 Risk allocation and project financing

The amount of risk the private party is prepared to assume is partly controlled by the project’s
debt financiers. Their overriding concern is the security of the project cash flows used to service
debt, and they are therefore wary of any risk assumption which threatens cash flows. They seek
to insulate revenue that services debt from the impacts of risk liabilities. This may limit the
amount of risk the private party is able to assume, or may create a need for the risk to be shared
by way of specialised mechanisms such as material adverse effect regimes. The usual effect of
a material adverse effect regime is to allocate risk (at least in part) to government, or in any
event, away from the private party, through a process of mitigation which involves aspects of risk
sharing. By using these methods, debt financiers may achieve their aim of limiting exposure to
an acceptable level.
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13.7 Identifying risks

A number of techniques are available for identifying a project's potential risks. The most effective
of these, possibly, is brainstorming among personnel with experience in that type of project and
with department or agency officers familiar with the project or the service requirements.
Checklists of risks applying to similar projects, and common risk categories and how they have
affected projects, can provide useful material. Risk matrices are a way of identifying risks and
may be a useful tool for listing all relevant project risks and their proposed allocation (including
ways to possibly prevent or mitigate them). An example of a risk matrix is provided in
Appendix E, which shows the value of separating risks into appropriate categories.

Many risks cannot be fully categorised in one or other category. A risk arising through
competition from a competing network has characteristics of a network risk and/or a demand
risk. A site risk from potentially contaminated land may also be a ‘change in law risk if
environmental law or policy changes. There are no hard and fast categories, and no hard and
fast boundaries between them. However, most literature recognises a core of risks which,
although differently described, cover the same basic substance. Their categorisation is simply to
facilitate identification, allocation and discussion.

Project risks are discussed in detail in the companion document, Risk Allocation and Contractual
Issues, in which the following categories are used:

site risk (including environmental and approvals risk);
design, construction and commissioning risk;
financial risk (including sponsor risk);

operating risk;

market risk;

interface and network risk;

industrial relations risk;

sovereign risk (including change in law);

force majeure risk; and

asset ownership risk.

In addition, there are risks for the private party associated with the bid process (bid risk) and
risks for government of changes in ownership of the project after the contract expires or is
terminated (contract migration risk).

Before attempting to identify, assess or allocate project risks, government practitioners should
consult the Risk Allocation and Contractual Issues guide to gain an understanding of the policy
considerations underlying government's preferred allocation of particular risks, and the role of
payment structures in aligning private sector drivers with government risk allocation objectives.
Advice and assistance should also be sought from the Department of Treasury and Finance, as
well as input from financial and legal advisers engaged by government for the project.
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13.8 Perception of risks associated with role of
government

When contracting with government, a private party may have an enlarged view of what would
otherwise be usual commercial risks, due to its perception of government's ‘special’ powers and
immunities in the legislature and in the market-place, and its fear that government will alter the
rules to suit itself and disadvantage the private party. An example is a private party’s fear that
government will terminate the contract and assume the asset with nil consideration. A further risk
that often enters the minds of bidders is that of the regulatory regime or, in some cases, the
absence of an independent regulatory regime. Where a Partnerships Victoria project is being
introduced into an area dominated by public providers, the establishment of an independent
regulatory regime can give significant reassurance. This is a key issue for bidders and may need
to be specifically addressed in the Project Brief.

These issues are discussed at some length in both Parts One and Two of the Risk Allocation
and Contractual Issues guide. Public practitioners should be aware of these issues of concern
when negotiating a Partnerships Victoria project. It may mean allaying private party concerns by,
for example, having government assume liability for the financial consequences of discriminatory
government measures to redress the perceived imbalance between the private and public
parties.

13.9 Risks over which no party has control

There are some risks over which neither party has control, such as force majeure risk. The risk
of a change in Commonwealth law is another example of a risk that neither the State
government nor the private party can control.

Unless these risks are specifically taken back by government, they fall to the private party. From
one perspective, this may be appropriate because many such changes, such as changes to
corporate tax rates, affect the business environment generally. However, rather than incurring a
high premium for transferring all of these risks (and thereby diminishing the value for money
outcome), government may wish to adopt a shared approach to specific risks by using a
mechanism such as the material adverse effect regime described above, where the parties act
together to mitigate and share the consequences of the materialised risk. An example might be
the cost of future capacity upgrades, which are dependent on future usage patterns which
neither party can predict at the time of contract.

Where payment for the service is not made by government but by the end-consumer, the private
party may be able to mitigate a materialised risk by passing through any additional costs to the
end-users. Any passing through is, however, subject to appropriate contractual restrictions and
may be subject to a regulatory regime which ensures that the level of pass-through is justified.
Where government itself is the purchaser and cannot raise fees or tariffs to cover the additional
cost, the risk must either be shared or taken back by government.

A force majeure event is generally defined to include 'acts of God' such as earthquakes and
hurricanes and political events such as wars and revolution. While force majeure risk may be
relatively low on the probability scale, it can be significant in negotiations because of its
potentially catastrophic consequences for the project. The mitigation options available to the
parties are almost exclusively concerned with minimising the consequences of materialised
events.

Traditionally, in allocating force majeure risk, great emphasis has been placed on whether a
particular risk is insurable or not. In reality, while the availability of insurance proceeds to assist
in reinstating the underlying asset or repaying project debt is an important consideration for the
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parties (particularly the private party) and may be a way of capping liability for particular force
majeure risks, the key issue under a Partnerships Victoria arrangement is ensuring the continuity
of service where a force majeure event occurs. Where the private party can insure against the
force majeure risk at a reasonable cost, optimal risk allocation generally dictates that the force
majeure risk is to be allocated to the private party. Taking into account the nature and impacts of
force majeure risk (including force majeure risks which are non-insurable, or insurable but at an
unreasonable cost), optimal risk allocation principles may dictate that better value for money can
be achieved if the private party and government share the force majeure risk. It is both
reasonable and critically important that the parties cooperate fully to mitigate the consequences
of a materialised force majeure event, for the project and for each party.

A more detailed discussion of the range of issues raised by force majeure risk, including
mechanisms for sharing it, can be found in Chapter 16 of Risk Allocation and Contractual Issues.

13.10 Symmetrical risk allocation

Changes during the life of the project may not always have negative impacts. They may result in
'upside benefits' which increase the profitability of the project in unforeseen ways. When
determining a risk allocation, thought should be given to 'symmetrical' provisions which create
entitlements to upside benefits as well as any liability arising from a materialised risk. This gives
the parties an incentive to achieve efficiencies to benefit the project and allow benefits to
neutralise losses from risk events.

It may not always prove possible to achieve a symmetrical risk allocation at reasonable cost, as
bidders are likely to increase the cost of their bids in the absence of the opportunity of upside
benefits. The opportunity to share in upside benefits may not be worth the opportunity cost
reflected in the additional bid price. This is a matter for case by case identification. However, it is
government's preferred position that where it agrees to share in the downside of a risk, it should
be entitled to share in any upsides if that risk materialises.

13.11 Unintentional assumption of risk

Certain behaviours may negate value for money by resulting in government unintentionally
taking back risks it thought it had successfully transferred to the private party. Becoming directly
involved in a construction issue, or dictating design when construction and/or design risk have
been allocated to the private party, may be cases in point. Interference which potentially
compromises the risk allocation is to be distinguished from the monitoring, consultation and
cooperation that may be associated with effective mutual risk management.

At a practical level, getting the right balance between a passive approach (where design and
construction shortcomings are not picked up by government) and an interventionist approach
(where government may unintentionally take back risks) requires significant project management
skills.

13.12 Monitoring and review

Effective risk management requires the appointment of a contract management team, which
should in turn develop a risk management plan describing the contract management measures
to be implemented to manage and mitigate risks. (See also Chapter 12, Contract management,
in this Guide, and Chapter 7 of Risk Allocation and Contractual Issues.)
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The risk management plan should be regularly updated to:
record risks averted (where they can be identified);
record risks that have materialised;

provide a risk management strategy for the future; and

identify any potential new risks and measures to be taken in relation to them.

In this way, the risk profile of the project is continually reviewed, as are the resources that may
be needed to contain the risks and keep the project and the partnership on a successful footing.
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14. Value for money

The value for money of Partnerships Victoria bids is calculated through comparison with the
Public Sector Comparator (PSC). The composition of the PSC and key principles applying to its
development are set out below. This chapter also identifies other elements of value for money
that should be considered following comparison with the PSC.

14.1 Public Sector Comparator

The Public Sector Comparator is the hypothetical risk-adjusted cost of public delivery of the
output specification of a Partnerships Victoria project. The PSC:

is expressed in terms of the net present cost to government, calculated by a discounted
cash flow analysis;

is based on the most efficient public sector method of providing that defined output; and

takes full account of the costs and risks which would be encountered by that style of
procurement.

The primary purpose of the PSC is to provide a benchmark against which to form a judgement
on the value for money of Partnerships Victoria bids. This exercise is distinct from the process of
establishing the level of service charges actually affordable to government. The exercise of
constructing a PSC allows a more accurate costing of the project and assists in refining and
clarifying the required services and the performance levels sought.

The PSC is intended to reflect the costs and budgeting imposts of the project as if government
were to deliver it. In order to properly reflect the costs of delivery, the PSC must include the
value of risks retained by government (i.e. all risks in a public sector delivery model). This means
that the risk identification and valuation exercise must be undertaken, whether the project is to
be delivered via the Partnerships Victoria model or through traditional channels.
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The PSC is categorised into four core components.

Figure 4: Components of a Public Sector Comparator

Expected Cost

Transferable
Risk

Competitive
Neutrality

Raw PSC

Retained
Risk

PSC

Raw PSC. Provides a base cost of delivering the services specified in the Project Brief
under the public procurement method where the underlying asset or services are owned by
the public sector;

Competitive neutrality. Removes any net advantages or disadvantages that accrue to a
government business by virtue of its public ownership;

Transferable risk. The value of those risks (from government’s perspective) that are likely
to be transferred to the private parties under a Partnerships Victoria approach; and

Retained Risk. The value of those risks that are likely to be retained by government under a
Partnerships Victoria approach.

The key principles in developing the Public Sector Comparator include:

The PSC must reflect the full cost of government delivery of the services to the performance
standards specified in the Project Brief. That is, it must reflect the full risk-adjusted cash
flows over the full term of the proposed contract required by the department/agency to
deliver the services;

The cash flows reflected in the PSC should be developed on the basis of government’s most
efficient means of delivery under a publicly owned facility. For example, in a hospital
accommodation project, the building cost element should be developed on the basis of
directly relevant experience of the department or agency in building a similar facility or on
the basis of an opinion of development costs obtained from an external consultant with
expertise in the development of assets of this nature. This may involve providing the facility
under a turnkey, or design and construct contract;
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Project risks are included in the cash flows in the relevant year(s), rather than as a premium
added to the discount rate;

The cash flows reflected in the PSC must be discounted, using the appropriate current
nominal discount rate, to arrive at a net present cost. This forms the basis for the financial
aspects of bid evaluation. The appropriate discount rate is published on the Partnerships
Victoria page of the Department of Treasury and Finance website at
www.vic.gov.au/treasury/partnerships/html; and

The risks to be retained by government must be clearly identified and the full costs
associated with these risks estimated and added to the cash flows in the relevant years This
is a particularly specialised aspect of the process of developing the PSC and may require
input from specialist resources.

For a fuller discussion of the PSC and detailed advice on its construction, see the Public Sector
Comparator technical note.

14.2 Value for money assessment

Figure 5 illustrates the value for money comparisons between a Public Sector Comparator and
Partnerships Victoria bids. The diagram shows the risk adjustments in aggregate to demonstrate
how they determine whether the best value bid offers value for money compared with the PSC.
The risk adjustments are derived from the detailed cash flow costings which are required to build
up the overall net present cost estimates.

Figure 5: Value for money

Expected Cost
Transferable
Risk
Competitive Net present Net present
Neutrality cost of S
service service
payments payments
Raw PSC
Retained Retained Reéairlled
Risk Risk is
Procurement option
PSC Bid 1 Bid 2

In the absence of non-quantifiable factors and subject to consideration of relevant costs, risks, or
benefits that are not included in the PSC or in bids, Bid 1 would be selected, as it represents the
best value for money to government.

Non-quantifiable factors, on occasions, can have significant influence. For example, a bid may
offer substantial, but non-quantifiable, community benefits on a project which would not be
undertaken at the time by government because of, say, higher priority demands for available
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capital funding, or because of inherent market risk that would not be accepted by government,
but is acceptable to a private party with greater capability to mitigate or manage it.

Relevant costs and risks that are not included in either the PSC or in bids would include the
additional government funded transaction costs (including the cost of a procurement team),
contract management costs and any additional unmitigated sponsor risk associated with a
Partnerships Victoria project compared with traditional procurement. Consideration of these
should take account of whether the costs and risks apply only to the particular project, or
whether they should more appropriately be accounted for against projects generally. Principles
applying to accounting for these costs and risks and for the long-term benefits of Partnerships
Victoria are discussed below.

Because Partnerships Victoria has a long-term perspective, not all the benefits of a particular
Partnerships Victoria project will be evident when the project is considered in isolation. Changes
effected by the policy over time will allow a much greater application of management attention
and resources to the core business of service delivery. Resources, including time, currently
absorbed by asset-related matters may then be applied to enhanced service delivery. Similarly,
the range of benefits obtained through Partnerships Victoria will grow as the market matures and
the benefits of cooperative relationships are better appreciated by all parties. Additionally, costs
incurred in the development and management of early Partnerships Victoria projects will result in
lower transaction costs in future, as skills and techniques develop and a growing body of
precedent becomes available.

Therefore, and as a general rule, costs, risks and benefits should be taken into account at the
level at which they would occur in a mature market where Partnerships Victoria has become a
standard method of project procurement. This approach provides an even means of comparison,
by not giving advantage to traditional methods of project procurement whose development costs
are sunk in the past.
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15. Commercial and financial issues

This section discusses some key commercial and financial matters relevant to Partnership
Victoria arrangements, including taxation and payment mechanisms.

Taxation, an area of Commonwealth law that is expected to undergo substantial reform in
2001-02 is of significant interest to the private parties involved in, or considering Partnerships
Victoria arrangements. Government officers seeking to establish the potential viability of a
project, or involved with the evaluation of bids, require a sound working knowledge of relevant
taxation provisions. The treatment here will be supplemented by further advice to be published
on the Partnerships Victoria website following implementation of the Commonwealth taxation
reforms.

Payment mechanisms are the structures at the heart of a contract, by which incentives are
provided and the financial obligations of government are regulated. The discussion here
highlights a number of common issues and some principles that are appropriate to Partnerships
Victoria arrangements.

This section also discusses the desirability of having a commitment to a bid by debt financiers;
the costs of preparing bids; some key considerations relating to the ownership of an
infrastructure asset at the end of the contract term; and handling of the risk of interest rate
movements between submitting a bid and finalising the commitment of debt finance.

15.1 Taxation

Comments in this section reflect the current taxation environment (as at March 2001). This area
is undergoing detailed review as a result of reforms proposed in the 1999 Review of Business
Taxation: A Tax System Redesigned (the Ralph Review).3 Given this environment of change,
practitioners should ensure that they obtain up-to-date taxation advice in relation to each specific
project.

Taxation issues can significantly impact on the financial outcome of a bid by a private sector
entity. While the general principle should be that all tax risks are transferred to the private party,
government needs to consider the impact that the tax assumptions underlying a bid may have
on the pricing outcome and risk profile.
The principal issues in relation to income tax are:

the existing anti-avoidance provisions;

the proposed depreciation rules; and

the proposed leasing rules.

(i) Existing anti-avoidance provisions

Section 51AD and Division 16D of the Commonwealth Income Tax Assessment Act 1936 deny
tax deductions to private sector owners where tax-exempt entities, such as government, use or
are deemed to control the asset.

% Review of Business Taxation: A Tax System Redesigned, Report by a committee of review, (John Ralph AO,
Chairman), Canberra, 1999.
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Where Section 51AD applies to a project, the private owner/lessor is denied tax deductions for
ownership costs associated with the project, including interest, depreciation and repairs and
maintenance.

Where Division 16D applies, the transaction is treated as a loan with only the deemed interest
component of any revenue derived from the project being assessable to the private
owner/lessor, and deductions connected with ownership, such as amortisation of buildings,
depreciation and other capital allowances, being denied. Importantly, where Division 16D
applies, interest deductions are still permitted to the private owner.

(ii) Proposed depreciation rules

An exposure draft of new tax depreciation provisions was released in December 2000. These
are designed to take effect from 1 July 2001 and contain important amendments to existing law
as to who is eligible to claim tax depreciation.

Under current law, the legal owner of an asset is generally entitled to claim depreciation. Under
the proposed amendments, the ‘holder’ of an asset will be entitled to claim depreciation. The
holder may be deemed to be a different party from the owner, for example, where the State is a
lessee of an asset and it is reasonable to expect the State will, at some time, become the legal
owner.

If these provisions are legislated, they may operate to deny deductions to private sector owners
and transfer tax deductions to the State. As the State is unable to use these deductions, the
overall financial efficiency of the project will be adversely affected. However, if the contract is
structured appropriately, transferring the major risks associated with the asset, the private sector
may be able to claim the deductions.

(iii) Proposed leasing rules

Most Partnerships Victoria projects come under the broad definition of leasing proposals. The
Ralph Review proposed that the existing taxation of leasing transactions should be substantially
amended. Under the proposals, which have not as yet been legislated or released in Bill form,
leases will be treated as either ‘routine’ or ‘non-routine’ lease transactions.

Routine leases are generally those with a short life and/or those concerning assets with a low
value. They will adopt the treatment currently given to leases, where the lessor generally takes
depreciation benefits.

Non-routine leases (those with a relatively longer life or concerning assets with a high value), will
be treated as a sale and loan, effectively transferring the benefit of tax depreciation deductions
from the lessor to the lessee (i.e. in a Partnerships Victoria project categorised as a non-routine
lease, from the private party to the government).

Again, if these rules are legislated, they are likely to deny deductions to private sector owners,
with the consequence that the cost of providing those projects affected by the changes will
increase.

The Ralph Review also referred to a category called ‘service arrangements’, although it did not
define them. However, a number of Partnerships Victoria projects may fall within this category
rather than into the routine or non-routine lease categories.

If the new leasing rules are legislated, then Section 51AD will be abolished, and Division 16D
replaced or substantially reworked.
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It is important that government should not provide indemnities to bidders and contractors in
relation to risks associated with tax. It is the responsibility of bidders to effectively structure their
bids to maximise the value, including the impact of tax.

Taxation rulings are not typically required at the bid stage. However, where government has
concerns relating to tax risks and their impact on the project, it may be prudent to require the
preferred bidder to obtain a non-binding ruling before contractual execution. The Project Brief
should indicate that government may require this.

Taxation issues associated with Partnerships Victoria projects can be complex and the advice of
external advisers and/or the Department of Treasury and Finance is often essential.

15.2 Payment mechanisms

The payment mechanism is at the heart of the contract, as it puts into financial effect the
allocation of risk and responsibility between government and the private party. It determines the
payments that government makes to the private party and establishes the incentives for the
private party to deliver the service required in a manner that gives value for money.

(i) Features of the payment mechanism
In general terms, the key features of a payment mechanism must be:

no payments should be made until the service which has been contracted is available. For
example, in a water treatment project, no payments would begin until the plant has been
commissioned and water of the required quality is being received;

there should be a single charge for the service, not separate charges for elements relating to
availability or performance. The service charge generally comprises a number of separately
identifiable elements; however, government prefers these to be converted to a single project
obligation;

the single charge should only be paid to the extent that the service is available (e.g.
proportionate to the number of available places or units); and

the payment mechanism should seek to make deduction for sub-standard performance so
that the private party’s financial motivators coincide with those of government. Deductions
should reflect the severity of failure, so that no service should lead to no payment, but a
minor failure to a lower level of deduction.

The basis of Partnerships Victoria — the receipt of specified outputs and services — requires
that payment should not be made up of sub-elements related to delivery of any inputs (e.qg.
completion of stages of construction, cost of materials or labour).

The payment mechanism must relate to the services being provided, and never contain a fixed
element which the private party always receives irrespective of performance (e.g. which covers
the private party’s debt service obligations). The debt providers should have confidence (taking
into account, where relevant, advice from their technical adviser) in the ability of the private party
(i.e. their borrower) to perform or remedy defective performance and in their ability to change the
operator, if necessary.

The payment may in some cases be determined by usage or volume. Complete transfer of
usage risk is only appropriate where the private party can reasonably forecast or influence future
usage. This may be the case where the private party is satisfied with predictions of the level of
demand for the service or where there is significant third-party revenue which the private party’'s
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performance can affect. In many projects, demand or scope for generating significant third-party
revenue is not possible to predict and so it is unlikely to offer value for money to transfer
significant volume risk. A part of usage risk can, however, be transferred in most contracts,
particularly that relating to third-party usage. Transfer of a degree of usage risk does bring
advantages of simplicity as customers ‘vote with their feet’ on the availability and quality of the
service.

(if) Direct financial or indirect non-financial incentives

If the private party fails to perform, both direct and indirect incentives through the payment
mechanism can be applied to remedy the failure.

The direct approach involves immediate reductions in payment. In a project with an availability-
based payment mechanism, the whole of the payment is subject to reductions for unavailability.
For example, when considering a road project, the reduction could be an hourly rate that differs
according to the private party’s ability to manage the risk, illustrated in Table 2.

Table 2: Sample scale of payment reductions for unavailability (availability-based contract)

Event Payment reduction
(Hourly $ amount, for illustrative purposes)
Road closure due to unplanned maintenance 1,000
Road closure due to emergency maintenance 800
Road closure due to unplanned work by utilities 600
Road closure due to emergency work by utilities 400
Lane blocked due to broken down vehicles 200

This structure motivates the private party to proactively manage those risks which it is able to
manage, on a basis which delivers best value to government. For example, heavy penalties for
unplanned maintenance during heavy traffic periods provides additional motivation to undertake
maintenance work at night when traffic demands are light.

The indirect approach depends on the level of performance of the available service. It involves
the award of performance points for substandard performance, the number of points varying
according to the severity and regularity (if a ratchet mechanism is used) of the breach. When the
private party accumulates a certain level of performance/penalty points, a range of other
incentives can be imposed, from formal warnings to financial penalties or, in extreme cases,
eventual termination for a breach of the contract.

Other indirect measures may include public reporting of performance against agreed
benchmarks. If implemented sensibly, this can be a strong motivator for the contractor to
perform or risk public pressure. In constructing points-based performance payments (for
incentives and penalties), care needs to be taken that unintended consequences do not arise
whereby incentives cancel out sub-optimal performance.

(iii) Structuring the payment mechanism

The structure of the payment mechanism is critical in implementing the risk allocation and in
providing the correct incentives to the private party.
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Depending on the nature of the project, the payment mechanism may contain elements that
relate to:

availability of the service;
performance of the service;
usage of the service; and
wider defined benefits.

Many Partnerships Victoria projects use a combination of two or more of these elements (e.g.
availability and service delivery). For example, a court services project may use an availability
component for payment associated with the physical courtrooms and a service delivery
component for operational services, such as court reporting and prisoner movements. It is
important that these elements are not subject to their own independent payment regimes. They
need to be part of a unitary payment which reflects overall service performance. In this way,
payment for usage, for instance, is not made without regard to whether availability or
performance standards were met for the service.

The most appropriate combination of payment elements differs from project to project and is
influenced by factors such as whether the government is the customer, the extent to which
demand risk can be efficiently allocated to the private party, the nature of the services provided
and government’s objectives for the project.

For many Partnerships Victoria projects, the provision of available services is very important.
That is, the government needs the facility to be available and ready to use, regardless of the
extent to which it is actually used. Available services may comprise accommodation places or
units, such as courtrooms, prison cells or hospital beds, or peak capability levels, such as for a
water treatment facility. Where the government requires available services, it is appropriate for a
payment element to directly relate to this service.

Availability is measured not simply by the accommodation or capacity being available but also by
its being available at the specified performance standards, such as a courtroom being clean,
with available air-conditioning and all audiovisual systems ready and in working order. In
accommodation service projects, debt financiers will typically seek to align the accommodation
service element with the private party’s debt repayments. In such cases, it is important that a
suitable payment abatement arrangement be in place so that if the accommodation services are
not provided at the required time, to the required level or at the required standard, and the failure
in service amenity is material, the debt repayments are not quarantined.

For Partnerships Victoria projects where services other than availability are being provided, such
as transport services or the treatment of raw water, or where ancillary services such as cleaning
and security are being provided, it is appropriate for a payment element to relate directly to the
performance of these services. The payment relates to the service being provided to the
specified standards. Where the service performance level is less than specified, there should be
scope for suitable abatement of payments.

Payments based on usage or transaction level may be appropriate where the level of usage is
a strong indicator of the service benefits being provided. Service areas where such a payment
element may be used include transport (through the use of fares in rail projects and shadow tolls
in road projects), water treatment and wastewater treatment services, and some information
technology services which provide transaction-based services. Usage-based payments can
expose the contractor to significant levels of demand risk; however, this can provide strong
motivation for maintaining and enhancing service delivery where demand can be affected by the
private party (for example, in an education accommodation project where the facilities can be
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leveraged to generate revenue from users such as sporting clubs or private education/training
businesses).

In some projects, there may be some broader service benefits which government is willing to
pay to have provided. This may occur, for instance, where improvements in safety or community
access are important government objectives for the project. If such benefits are measurable,
they can provide a suitable basis for payment.

(iv) Securing finance

A payment mechanism should not ring-fence or guarantee the private party’s finance charges.
The relatively weak risk transfer created by such a structure would not usually give good value
for money and government would be taking the risk of the interfaces between, say, the
availability and the service delivery elements.

Experience has shown that payment mechanisms based on availability benefits or usage, or a
combination of them, are capable of being financed, provided the payment mechanism fits the
project, the risk allocation reflects a commercial position, reasonable cure periods are included
and deductions are appropriately weighted. Financiers typically expect reductions for availability
payments, performance deductions, or (with usage being an element of the payment), likely
downturn in usage, all to be accommodated within their financial models. Their aim is to achieve
minimal risk of losing the whole payment.

In a growing number of projects, project bonds are an important form of debt finance: the more
secure the likely returns, the higher the credit rating for the bonds, and the lower the cost of this
debt.

However, government needs to ensure the current balance is achieved between providing
comfort to bond holders and transferring sufficient risk to the private party, so that the
government achieves the best value for money outcome.

(v) Flexibility
The payment provisions should be sufficiently flexible to accommodate:

Future changes to the contract. Changes may be necessary due to expansions required
to facilities or infrastructure. Flexibility in the contract means that government can meet
additional requirements on a commercial basis (i.e. without the risks that dealing with a
monopoly provider would bring), without needing to negotiate a separate arrangement.

Different contract periods for different aspects of the service delivery. For example, it
may be desirable to re-let the operating contract after every five years, or more frequently for
ancillary services, whereas the provision of the infrastructure service may be a 30-year
contract.

15.3 Requirement for committed finance

Shortlisted bidders must demonstrate that they are able to secure finance to fund the project.
This usually takes the form of commitment letters from the providers of both debt and equity. It
should be recognised that these commitments generally provide an opportunity for financiers to
withdraw from the project, as opposed to full underwritten finance which binds a financier. The
presence of these documents in a bid package provides comfort to government that the required
funds are available, removing much uncertainty and risk. It is appreciated that this requirement
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comes at a cost, particularly on very large projects, but the benefits to government are generally
warranted.

15.4 Compensation for losing bidders

The investment made in the bidding process by private parties should be recognised. The rules
governing the process and the hurdles to be met should be clear and consistent. In this
environment, bidders are able to assess the risks associated with their investment in the process
and make an informed decision on whether to go forward. A poorly structured bidding process,
where these rules are not clear and consistent, leaves government exposed to claims from
losing bidders.

In normal circumstances, government would not contemplate the payment of any part of the bid
costs incurred by unsuccessful bidders. Only in very limited and clearly defined circumstances
may government consider a contribution toward bid costs. These circumstances should be
identified and made known at the outset of a project.

15.5 End of term arrangements

One of the key considerations that must be addressed in relation to a Partnerships Victoria
project is the end of term arrangements. The transaction is usually governed by a contract which
has a length of up to 30 years, or more. At the end of term, the assets through which the
services are delivered (for example a hospital facility) may either:

transfer to government for a defined consideration (as is the case in a build, own, operate,
transfer scheme). The defined consideration could be zero or a nominal sum;

remain with the private sector party with no predefined rights for government to acquire the
assets; or

be available for government to acquire through an option arrangement (for example, first
option to acquire at market value or at a pre-agreed price).

In considering which of these alternatives may be appropriate to a particular project, the key
considerations include whether government expects the asset will be needed to remain in the
public network at the end of the contract term, the strategic importance of the site to
government, the accounting implications of a predefined transfer mechanism and the risks to
government of ‘paying twice’ for the asset.

Where government expects it will require the asset beyond the end of the current term, it is
logical to consider a predefined transfer mechanism or an option exercisable at government'’s
discretion. Government then requires the asset to have an agreed useful life and meet
performance standards to ensure that the asset is in reasonable condition and fit for ongoing use
by government. In considering transfer arrangements, it is important also to review the potential
liabilities associated with infrastructure assets. For example, transfer back to government of an
outdated water treatment plant delivers liabilities including those associated with
decommissioning and potentially demolishing the asset to unlock alternative use or sale of the
land. The asset may also have environmental liabilities attached. This risk is best mitigated by
the imposition of appropriate handover obligation and may include sponsor guarantees or a
financial bond.

As discussed in Chapter 16 (Accounting and disclosure), end of term arrangements can impact
on the balance sheet treatment of a Partnerships Victoria contract.
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There is a trade-off between accepting the risk of residual value and cost to government. As far
as the private party accepts the risks associated with recovering its capital by selling the asset at
end of the term or of generating ongoing cash flows through continued usage after the contract
expires, the cost to government during the contract term will be reduced. While this is a
favourable outcome, the risk to government is that the asset will be required at the end of the
term, and government will need to either purchase it at a negotiated price, or pay an ongoing
service charge to the private party in order for the outputs to continue. The bid evaluation
process should include an analysis of the amortisation of the capital investment to ascertain the
extent to which the private party is accepting residual value risk.

15.6 Financial close processes

Following the contract being executed, the preferred bidder generally has to secure final
arrangements with financiers. When these are secured, financial close can occur. Bids normally
assume that the cost of debt finance reflects an agreed margin above a reference rate rather
than a prescribed interest rate. This is due to the timing of the drawdown of funds being difficult
to determine while interest rates move on a daily basis.

The risk allocation reflected in a Project Brief normally indicates that the risk of movements in
interest rates between submission of bids and financial close are to be borne by government.
This means that the service charges reflected in the contract can only be settled at, or following,
financial close. Recalculation of services charges is performed within the financial model that
was provided with the bid. The means of applying the model for this purpose needs to be agreed
with the private party prior to financial close. At financial close, the service charges can be
recalculated using the actual interest rates, and these charges are then inserted into the relevant
schedules to the contracts.

15.7 Cure regimes and step-in rights

Issues of cure regimes and step-in rights are dealt with in detail in Risk Allocation and
Contractual Issues.

The Partnerships Victoria model envisages a contract between government and a single entity
(recognising that there will usually be a consortium behind the entity). If services are not
provided at the standard required by government, there should be both an abatement of fees
payable to the private party and a requirement to cure the problem. The severity of the penalty
should reflect the severity of the service delivery issue and a ‘major’ and ‘minor’ default regime
may be appropriate.

The private party should be provided with written notice of any service delivery issues and have
an opportunity to cure them within a defined period. The financiers to the project often include a
requirement in the debt agreements that they receive copies of any default notices and this
provides additional incentive and leverage for the private party to resolve the problem. If service
delivery problems continue beyond a reasonable period of time (as defined in the contract), the
private party normally has the right to replace the operator before government moves to final
termination.

As the services to be delivered under Partnerships Victoria arrangements are often sensitive in
nature and important to the community (such as hospital accommodation services, educational
infrastructure, roads and water treatment services), it is important that government has a right to
step in where absolutely necessary to restore service delivery. This is only an issue to the extent
that services are delivered by the private party (for example, it would not relate to clinical
services in a hospital). In extreme cases, where default notices do not lead to rectification of
continuing service delivery problems, government may have a right to acquire the underlying
infrastructure assets, using a predefined valuation mechanism.
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The presence of a reasonable cure regime is important for financiers. A regime which imposes
harsh penalties without a reasonable opportunity to remedy the problem is likely to make the

project difficult to finance and increase the cost of finance, leading to a poor value for money
outcome.
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16. Accounting and disclosure

Issues associated with the accounting treatment of contracts of the nature contemplated by
Partnerships Victoria are often an area of concern. Government needs to carefully manage the
liability side of its balance sheet, which is closely monitored by a large number of parties,
including rating agencies. However, the Department of Treasury and Finance does not promote
the view that the balance sheet treatment of contracts should drive the structure of Partnerships
Victoria projects. Just because a high quality, high value for money project may be difficult to
structure as off balance sheet, this does not mean that it should not be taken forward. However,
the Department of Treasury and Finance must be kept informed as to the likely balance sheet
status of Partnerships Victoria projects.

16.1 Accounting treatment

Partnerships Victoria contracts may in some circumstances be classified as leases. These may
need to be recognised or disclosed on government's balance sheet. So, while the accounting
treatment of a particular contract should not drive the commercial framework, the impacts of the
proposed structure may be significant in an accounting sense.

The provisions of the Australian Accounting Standard AAS17 are the most relevant in classifying
Partnerships Victoria arrangements for accounting purposes. This standard sets out the tests to
determine whether contracts are classified as operating or finance leases. If a Partnerships
Victoria contract is deemed to be a finance lease, both the lease asset and the lease liability
must be recognised in the State’s balance sheet and amortised over the term of the lease. The
key tests AAS17 requires are:

Present value of lease payments. Where the present value of the payments (associated
with the assets, not service provision) made by the State are equal to or exceed 90 per cent
of the fair value of the leased property, prima facie the contract would be classified as a
finance lease. The operation of this provision is not definitive. The extent to which it applies
depends on the risks assumed by the private party;

Lease term. Where the arrangements with government cover a period greater than 75 per
cent of the useful life of the asset, prima facie the contract would be classified as a finance
lease;

Bargain basement provisions. Where the contractual arrangements include an option for
government to acquire the asset at the end of the term for a value which is so far below the
likely fair value that it would be highly unlikely that it would not be exercised, the
arrangements would prima facie be deemed to be a finance lease.

These tests are all designed to determine whether the risks and benefits associated with the
property have been transferred to the private party in a Partnerships Victoria contract. Where the
capital investment associated with the asset is substantially amortised by payments due from
government over the term of the contract, it is likely that the contract would be deemed to be a
finance lease. The specific characteristics of each project will have to be reviewed in the context
of AAS17 to determine the appropriate accounting treatment.

16.2 Further accounting guidance

The Department of Treasury and Finance has produced a number of Accounting and Financial
Reporting Bulletins which deal with issues associated with accounting for, and disclosure of,
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contracts of the Partnerships Victoria type. They can be accessed via the Financial Management
Package, available through legal publishers Anstat Pty Ltd, or as otherwise advised on the
Partnerships Victoria website at www.partnershipsvictoria.vic.gov.au.

The financial/accounting advisers to a particular project should be consulted in relation to these
issues, as a number of technical documents have been issued on the subject. It is important that
the issues are addressed during the project development stage, as it can be complex and
expensive to restructure a proposed arrangement late in the process as a result of concerns
over accounting treatment. The Department of Treasury and Finance should also be consulted
to ensure that the impacts of the proposed contractual arrangements are properly understood
before the Project Brief is issued.
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17. Public interest

The public interest must be considered from the early stages of the option appraisal process.
The introduction of additional measures later in the project development process to protect the
public interest may be more difficult or costly once bidding has commenced or contracts have
been negotiated. There also may be instances where the government is using a project to
advance or extend the level of protection of the public interest. The detailed public interest test
can be found in Appendix D.

17.1 Protection of the public interest: what does it
mean?

The Partnerships Victoria policy provides that protecting the public interest entails an
assessment of the impact of the project on the following eight elements of public interest:

(i) Effectiveness
Is the project effective in meeting government objectives?

The public interest is served by truly effective achievement of project objectives.

(ii) Accountability and transparency

Do the partnership arrangements ensure that the community can be well informed about the
obligations of government and the private sector partner, and that these can be oversighted by
the Auditor-General?

Government policy, at the time of publication of this Guide, is set out in the statement, ‘Ensuring
Openness and Probity in Victorian Government Contracts’, announced by the Premier on
11 October 2000.
The only contract matters withheld from voluntary disclosure are:

trade secrets;

genuinely confidential business information; and

material which if disclosed would seriously harm the public interest.
Government must generally weigh the public interest in maintaining confidentiality against the
public interest in disclosure. Confidentiality is particularly important during the bid stage where
confidential commercial information is supplied by bidders and disclosure of cost structures
would disadvantage the competitive bidding process. However, transparency of the bid process

is paramount to give bidders certainty and meet probity requirements.

When drafting contracts, government parties must ensure that appropriate information on the
project’s performance is available for release during the service period.
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(iii) Affected individuals and communities

Have those affected been able to contribute effectively at the planning stages, and are their
rights protected through fair appeals processes and other conflict resolution mechanisms?

The term ‘planning stages’ here encompasses the initial stages of a project prior to government
going to the market, and up to the stage where the contracted private party receives final
planning approvals.

Any need for a prior economic, environmental, social and regional impact analysis should be
considered. Advice may be sought on the impact of any environmental and planning laws or
regulations.

Planning for public consultation must allow ample time for special interest groups to voice their
opinions or concerns, and for working with special interest groups to ameliorate their grievances,
seeking solutions which can be set out in the contract.

(iv) Equity

Are there adequate arrangements to ensure that disadvantaged groups can effectively use the
infrastructure or access the related service?

These needs may be identified, in part, in the public consultation process referred to above. In
planning infrastructure and service delivery, disadvantaged groups such as the elderly, the
disabled, non-English speaking and indigenous Victorians and other minority groups must be
considered. It may be necessary to plan a process for resolving complaints.

(v) Consumer rights

Does the project provide sufficient safeguards for consumers, particularly those for whom
government has a high level of duty of care, and/or those who are most vulnerable?

Best practice contract management procedures must be used, especially in those areas that
involve non-delegable duties, such as hospitals, prisons and educational facilities. Regardless of
any legal obligation on government in respect of such duties and all other services it is obliged to
provide or has committed to provide, government also has a broad responsibility to the
community and the service recipients. That is, a political accountability applies, irrespective of
whether government is providing the service directly or indirectly through a private party.
Independent regulatory bodies with comprehensive regulatory functions may be required to
ensure that the public interest is protected. Consumers’ first line of remedy should be the private
party, as in most instances the private party is best placed to provide immediate relief, and
appropriate provisions in the contract should be considered. Australian Standard AS 4269 —
1995, Complaints Handling sets out essential elements for the management of complaints.4 In
addition, statutory protection may be contemplated (for example, the Essential Services
Ombudsman, the Energy Industry Ombudsman) to provide an independent channel of redress
with powers to hear, investigate and resolve consumer grievances.

Where legislation is enacted in respect of a proposed contract, consideration should be given to
whether the legislation would limit the application or action of other statutes and due process to
the detriment of public interest. For example, the Melbourne City Link Act 1995 overrides various
other statutes in order to facilitate the construction and viability of the project.

4 Standards Australia, Complaints Handling, AS 4269, Standards Association of Australia, Homebush, 1995.
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(vi) Public access

Are there safeguards that ensure ongoing public access to essential infrastructure?

It is particularly important to ensure ongoing, continuous supply of services to the public despite
any breach of the contract by the private party, or if the private party is replaced. This is
addressed by providing adequate safeguards in the contract. Coordination and integration with
existing infrastructure and services must also be considered.

Accessibility of essential services in rural areas may be an issue.

(vii) Security
Does the project provide assurance that community health and safety will be secured?

Each project has distinctly different issues. Particular areas to consider are corruption, crime,
public health risk, quality and security of supply, the latter being of special concern when the
market is immature.

(viii) Privacy
Does the project provide adequate protection of users’ rights to privacy?

Relevant legislation and government policy and how this matter has been handled in previous
projects should be considered.

17.2 The test for assessing the public interest

Each potential Partnerships Victoria project must be tested against each of these eight elements
in turn, and a decision made on whether suitable measures can be established that adequately
protect the public interest. An on-balance determination is then required to decide whether the
inability to adequately protect any of the eight elements renders a Partnerships Victoria
approach inappropriate.

Results of the public interest test, presented in the general format outlined in Appendix D, must
be included in the business case submitted in support of a request for approval to invite
Expressions of Interest. The test is set out in a table with three columns in Appendix D. The
columns cover:

Public interest element. This lists each of the eight elements of the public interest test.

Standard. This lists the government standard to apply for each public interest element.
These standards may derive from government policy, legislation or regulation, current
practice, or may be developed specifically for the project.

Assessment. For each identified public interest issue, an assessment is made of whether
appropriate mechanisms are available to provide an adequate level of protection. The
mechanisms to be used need to be identified.

The on-balance determination of whether the public interest can be adequately protected under
a Partnerships Victoria contract requires a judgement of whether the failure to adequately
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protect any individual public interest element is a significant concern and whether it outweighs
(on its own, or together with other failures) the benefits to the public interest arising from the
potential project being delivered as a Partnerships Victoria project.

17.3 Protection of the public interest and the
procurement process

Public interest is initially considered during the option appraisal stage of the procurement
process, when a department or agency decides whether, consistent with the Partnerships
Victoria policy, it should explore delivery of the project by way of a public-private partnership.

The full public interest test is applied in the later stages of the development of the business case.
Government will take account of the test when considering an application for project funding.

It is important that government has sufficient evidence of protection of the public interest before
approving funding and allowing significant resources to be committed to project development.

Subsequent applications for approval to invite Expressions of Interest or to issue the Project
Brief must highlight any alterations to the project which impact on the public interest.

The Project Brief should include a clear description of the public interest issues and the manner
in which any areas of potential concern have been taken into account in the proposed
contractual or regulatory framework. Bidders should be given clear direction in relation to any
hurdles or absolute constraints resulting from measures taken to protect the public interest.

17.4 Reporting to government

Results of the public interest test in the general format outlined in Appendix D, together with an
on-balance assessment of the test results, is included with documentation seeking project
approval.

The application itself must quantify any deficiencies identified in the assessment of each of the
eight public interest elements and also set out any means planned to address these deficiencies.
Where appropriate, alternative options for addressing deficiencies should also be identified.
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18. Bid evaluation

Bid evaluation is a critical element of the Partnerships Victoria process, from the perspective of
both the government (with the objective of securing the best outcome available) and the bidders
who expect the evaluation process to be clear and consistent.

Bid evaluation takes place at two stages in the process, when Expressions of Interest invitations
are received and when final bids are lodged.

18.1 Evaluating Expressions of Interest

The objective of evaluation of Expressions of Interest is to determine whether the parties have
the financial capacity, technical capability, demonstrated understanding of government
requirements and resources to deliver the project. Responses to an Expression of Interest
invitation do not normally require any indication of price.

The key evaluation criteria to be applied to Expressions of Interest include:

Track record. The bidder's experience and track record in delivering projects of a similar
nature (recognising that a number of parties are likely to be involved in each consortium
bidding for the project). This assessment criterion needs to take into account not only the
bidder's ability to deliver against the physical aspects of the project (for example,
development of a hospital facility) but, importantly, its ability and track record in delivering
outputs under long-term contractual arrangements.

A lack of demonstrated track record in delivering projects of this nature does not necessarily
mean that a bidder should not be considered. However, in the absence of a specific track
record, it is particularly important to consider the organisation’s broader experience, wider
track record and management team and form a view on its ability to properly structure,
deliver and service a Partnerships Victoria arrangement.

Financial position and financing. Partnerships Victoria transactions normally require the
successful bidder to finance a substantial capital cost for the project. This varies depending
on the nature of the project, but can be expected, in most cases, to exceed $20 million. It is
therefore important to consider the ability of the private party to secure this finance. This
requires an examination of the financial position of the members of the consortium,
consideration of market perception of the organisations and the risks associated with their
operations generally. There is little point in taking forward a private party with a financial
position which reflects marginal profits and a weak balance sheet, as it is unlikely that the
required finance could be secured on competitive terms or terms acceptable to government.

Consideration of the financial position should also take into account the ability of the bidder
to support the contractual arrangements over the term. Financing the initial development of
the project is clearly critical, but it is just as important that the private party’s financial outlook
is sufficiently robust to give government comfort that the service delivery requirements and
government’s rights under guarantees can be supported over time.

The evaluation process should also have regard to the indicative financing structure
reflected in the Expression of Interest, which should be reviewed to assess its deliverability
and the likely economic outcomes. For example, an Expression of Interest for a rail project
may propose debt finance to be provided by CPI-linked bonds. However, if the nature of the
project cash flows or the market for bonds at the time are not considered likely to support the
bond issue, government should examine the fallback financing strategy.
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Approach and innovation. The invitation for Expressions of Interest should call for bidders
to outline indicatively and briefly their proposed approach to delivery of the project and of the
services over the life of the contract. The bid should be reviewed and an assessment made
as to whether it demonstrates an understanding of government’s objectives and the service
delivery outcomes required. For example, in a water treatment project, it would recognise
the engineering and environmental issues, together with those associated with
commissioning the plant. It is important that the opportunity to demonstrate ability and to
ensure scope for innovation is limited. Bidders must not be induced to spend significant
sums in preparing a response to an invitation to express interest. The Expression of Interest
document should express a limit on what is expected.

The Expression of Interest invitation usually allows or encourages bidders to propose
innovative solutions to the service delivery objectives. Accessing good ideas is a key
objective of Partnerships Victoria and innovative approaches with the potential to deliver
improved value for money or improved service outcomes should be regarded positively.
However, while an innovative approach may prima facie deliver high value, the risks
associated with its implementation should be considered specifically.

Composition of consortium. The composition of the consortium proposing to deliver the
project is an important consideration. The responses to the call for Expressions of Interest
should clearly define the roles of each participant and demonstrate how the relationships
between the parties are proposed to operate. To the extent that the proposed organisations
have not worked together previously, the evaluation team should particularly consider how
the members of the consortium will collaborate to deliver the necessary outcomes.

(i) Shortlisting Expressions of Interest

The evaluation of Expressions of Interest should lead to a shortlist of parties to be invited to
continue in the process and to whom the Project Brief will be issued.

The evaluation process is focussed on forming a view on whether the parties have the requisite
capability to deliver the project. This process will usually result in some parties being advised
that they will not be invited to move forward in the process. The number of parties that are
shortlisted will vary from project to project. However, the objectives of the process should be to:

only shortlist parties which government genuinely believes have the capability to deliver the
project — parties should not be shortlisted to make up the numbers;

shortlist more than two parties to maintain competitive tension and protect against the risk of
a withdrawal; and

maintain motivation for bidders to invest in the process by not shortlisting too many (e.g. if
more than four parties are shortlisted, they may take a negative view of the odds of success
and not be prepared to take the bid risk).

Application of these criteria usually sees three to four private parties shortlisted.

18.2 Evaluating final bids

The evaluation criteria to be applied need to be developed in the context of the elements and
characteristics of each project. While the criteria may often fall into the three common areas of
commercial issues, building/infrastructure issues and service delivery issues, in some projects
others may require consideration, such as contribution to regional development.
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The basis upon which bids are to be evaluated must be clearly communicated in the Project
Brief (there may be some limited reference also included in the call for Expressions of Interest)
so that bidders are able to develop bids recognising the key issues of the evaluation process.
This does not mean that details of the weighting of each category need to be disclosed. The
evaluation process should also be discussed in the Project Brief.

(i) Compliance and conformity

One of the initial tasks to be completed when bids are received is to assess how far they
conform with the requirements of the Project Brief. This requires an assessment not only of
compliance with the conditions of the bidding process (for example, lodgement time, mode of
delivery, number of copies, etc.) but also of the extent to which the requirements of the Project
Brief have been met. For example, the project may require delivery of infrastructure and limited
ancillary services. If a bid assumes a service delivery specification which is greater than that
required by government, and does not treat this as an option, then the bid may be deemed to be
non-conforming. Any bids deemed to be non-conforming should be noted as such and
considered separately.

The Project Brief is accompanied by a contract which expresses government’s position on risk
allocation. Government expects a limited number of variations from the contract, in pre-specified
areas where variations to specified risk allocation and other specified matters will be considered.

Conforming bids may also include additional features or enhancements beyond the
requirements of the Project Brief. The Project Brief should specify that all enhancements are to
be individually priced so that government can evaluate them separately. The financial evaluation
should detail the cost to government of each enhancement and comment on the value for money
of each proposal. This will require consideration of the service delivery outputs to be delivered
by the enhancement. In most circumstances, the PSC should be adjusted to take account of the
enhancement. The evaluation should also raise the separate question of whether the enhanced
service delivery meets a priority need that justifies any further allocation of funds.

If government attempts to transfer risks which are difficult for the private party to manage, a
number of non-conforming bids may result. Prior consideration of the difficulties that may arise at
this point brings into focus the extreme importance of doing all of the analysis and consultation
necessary to arrive at a risk allocation that can be financed and can allow bidders to offer value
for money.

(ii) Bidder presentations

Depending on the nature and scale of the project, shortlisted bidders may be invited to deliver a
presentation, covering the key aspects of their proposal and clarifying matters identified in
writing by the project director. This reduces the risk of misinterpretation and allows the
procurement team to get a better feel for the basis upon which the bid has been developed and
understand specific aspects in more depth before the detailed evaluation process begins.
Advance notice should be given to the probity auditor and an equal opportunity must be given to
each bidder. The presentations should take place after written proposals have been lodged, to
ensure that no opportunities exist for bids to be changed as a result of the discussion. This
timing also provides the procurement team with some time to review the bids and identify any
issues that they would like bidders to clarify.
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(iii) Financial evaluation

Assessment of the financial proposition in each bid is a key component of the evaluation.
However, the financial considerations are only one element of a well balanced evaluation
process. The financial evaluation centres around a comparison between the cost to government
of the payments reflected in each bid over the full contract term and the Public Sector
Comparator. If one or more of the bids offers value for money in comparison with the PSC and
meets all the other bid, risk allocation and service delivery requirements, government should
move forward into contractual negotiations after bid evaluation. In circumstances where none of
the bids offers value for money in comparison with the PSC, further analysis may be required,
but in the absence of other offsetting net benefits (see Chapter 14, Value for money), the project
should be delivered through traditional methods.

The cost to government of each bid should be assessed on a discounted cash flow basis, taking
into account all cash flows over the contract term including any residual value payable at the end
of the term. The payments required to be made by government should be discounted at the
appropriate current nominal discount rate to arrive at a net present cost. This allows bids to be
compared on a consistent basis, both against each other and against the PSC. Advice on the
appropriate discount rate at the time will be available on the Partnerships Victoria website,
www.vic.gov.au/treasury/partnerships/html.

Financial template

The financial advisers should develop a financial template to be issued to all shortlisted parties
as part of the Project Brief. It may sometimes be appropriate to provide the template in an
electronic copy as well, so that bidders can use it to develop their financial proposition.

The financial template will take different forms depending on the nature of the project. However,
the objective is to ensure that all bids provide a financial proposal submitted in a consistent form
to enable easy comparison. Detailed information about the cost structure assumed by the bidder
is normally required, to allow the procurement team to consider the sustainability of the
proposition.

The financial template should be subjected to a financial model audit, signed off by the financial
advisers. The probity auditor may also audit the financial template to satisfy him or herself as to
its integrity.

Practical tips for financial evaluation

The financial evaluation of bids requires a well structured approach and careful consideration of
the risks to government. Bids can easily be misinterpreted or risks not identified which can lead
to government being exposed during final negotiations. Some of the key areas to focus on
include:

Viability of bid proposition. Government should be focussed on the financial impacts of the bid
in terms of cost to the Budget and is therefore likely to be highly interested in bids which reflect
aggressive pricing. However, while the risks of business failure can be laid off to the private
parties to some extent through equity investment and guarantees, the objective should be to
enter into a viable long-term arrangement. Accordingly, it is important to focus on the
components of a bid and properly assess the underlying assumptions.

The financial template should incorporate the requirements for information regarding the key
components of a bid, including building cost, financing structure and major cyclical maintenance
items. The revenue to the private party will normally be dominated by the service charge which
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is bid. However, where this is not expected to be the case, the financial template should require
specific disclosure of third-party revenue. The process should focus on each element of the
financial template and question the reasonableness of each major driver. The operating cost
structure can be assessed based on assumed rates of return to equity, allowing a view to be
formed on the reasonableness of these costs. The outcome of this detailed review should enable
the procurement team to have an opinion on:

the reasonableness of the capital costs and the likely extent of variation risk on any building
component. This risk may be transferred to the private party contractually but there is little
point entering into a relationship that is likely to see claims (albeit fruitless), being put to
government as a result of cost overruns;

the efficiency, pricing and deliverability of the financing structure. Government is focussed
on value for money; however, the providers of equity need a reasonable return to be
motivated to deliver services at the standard required. Similarly, financiers need assurance
of sufficient cover for debt serving. Failure to achieve this may result in a failure to fully meet
service standards, cost cutting or an attempt to walk away from the project; and

the level of reliance being placed on achieving bonuses for above-standard performance or
volume/usage increases. It is risky for project cash flows to be too heavily dependant upon
upsides which may not eventuate.

Certainty of financing. The Project Brief calls for bids to include commitment letters from the
providers of debt and equity finance. The conditions should be thoroughly reviewed and a risk
assessment made of whether the finance can be procured on the terms proposed. The review
should be approached from the financiers’ perspective and not just that of government. In reality,
financiers can usually find a basis for withdrawal from the project despite the presence of
‘commitment’ letters (although their credibility with government subsequently suffers). The
evaluation should therefore focus on whether the project cash flows and sponsor support show a
proposition likely to meet the requirements of debt providers. Where the financing structure
reflects a proposed capital markets issue (for example, a CPI-linked bond issue), committed
underwriting should be specifically stated as a prerequisite in the Project Brief.

Sponsor support. The financing structure proposed by bidders must indicate some equity
contribution by the sponsors (members of the bidding consortium). A 90 per cent debt-funded
structure may give a lower bid price, but unless sufficient recourse to the sponsors exists, the
project will lack a mechanism to achieve the necessary risk transfer. Contribution of equity funds
or guarantees from the sponsors means that, if the services are not delivered and service
charges are reduced completely or partly, the sponsors have a genuine commercial motivation
to overcome the problem. Without this support, the risk transfer proposition is totally dependent
on the financiers acting to rectify the problem. These issues need to be reviewed in detail, but
generally debt financiers require sponsor support to protect them from the same risks that
concern government.

Performance-based charges. The evaluation should particularly consider any proposed
changes to the payment mechanisms which would increase the payments due for above-
specification outputs. A signal may be a bid with a low service charge against the standard
requirements but decreased hurdles for bonuses. The outcome could be a lower price against
the base payments, but higher costs to government over the contract term.

Cash flow profile. The profile of payments outlined in bids should be assessed for any solvency
issues for the private party. Bidders sometimes desire to ‘back-end’ payments so that service
charges start at a low level and escalate during the term of the contract. This may reflect a value
for money financing structure, but careful assessment is needed of whether sufficient cash flow
is available in the early years to support operating costs and debt. Such back-ending is not fully
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consistent with the pay for service philosophy of Partnerships Victoria. It may also have tax and
balance sheet implications.

Residual value/debt amortisation profile. The bid evaluation process should specifically
assess the rate at which debt finance is to be amortised. This allows the procurement team to
understand the level of debt outstanding at each stage of the contract term. Assumption of
residual value risk by the private party may give a lower cost for services to government during
the term, but this structure also results in debt levels giving a higher step-in cost at any stage.

Taxation assumptions. The contract is usually drafted to transfer all taxation risks to the private
party. The bid evaluation process should focus on the assumptions made about available tax
deductions. Provisions in the Income Tax Assessment Act 1936 may apply to projects to deny
certain deductions (see Chapter 15, Commercial and financial issues). If the project structure
assumes the deductions are available, the private party could face a much larger tax liability
than is reflected in its bid, with severe consequences for its viability. If the procurement team is
concerned about these tax risks, the preferred bidder should be required to obtain a ruling from
the Australian Taxation Office to give government some assurance that the bid proposition is
viable.

Risks of shared utilisation. Where a bid proposes that the infrastructure be used to service the
requirements of both government and third parties, the associated risks need to be considered.
Improved usage of the asset is a positive as it should lead to lower service charges to
government. However, the third-party activities need to be appropriately partitioned. For
example, in a hospital development where part of the facility is to be used to operate a private
hospital, government must assess how a possible failure of the private operations could
adversely affect services to government. This should include consideration of the financing
arrangements and the specific rights of financiers if the private hospital fails.

(iv) Physical infrastructure evaluation

Evaluation of issues concerned with the physical infrastructure offered and other non-financial
matters are potentially more difficult to deal with than ‘cost to government’ issues. This reflects
the more subjective nature of the evaluation of areas such as service delivery and
infrastructure/building issues. The key principle that should be applied in evaluating the non-
financial components of bids is to focus on the outputs being sought by the bid process, not on
the inputs, and to examine the risks to government over the life of the contract, rather than focus
on the short term. For example, the infrastructure or building evaluation should consider the
ability of a proposed design to deliver the outputs required over the life of the contract and the
flexibility the design provides to increase service capacity if required.

This is an area with which evaluation teams can potentially have trouble. They must take care to
avoid evaluating bids and ranking them against criteria that are covered within the bidder’s risk
matrix. In a water treatment project the output can be defined as ‘clean water to quality X’ where
X may represent many chemical and biological characteristics. In assessing a concept design
submitted with a bid, the temptation for an assessment team is to review the proposal against its
own biases and preferences. As the risk of design is with the bidder, this must be avoided. The
concept design must be reviewed primarily against the output criterion of producing ‘clean water
to quality X’ and therefore the team must assess the ability of the proposals detailed in the bid to
provide water to the required specification.

However, the bids should also be reviewed against criteria such as degree of redundancy (that
is, over-capacity), flexibility of design, the proposed design agency, the aesthetic value of the
design, technological superiority, robustness, occupational health and safety and environmental
considerations. In this way, the different bids can be assessed, differentiated and ranked.
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Similarly the bids can be analysed, differentiated and ranked against the following:
the benefits and impacts on the public of the infrastructure solutions outlined in the bid;

the adequacy of the proposed infrastructure assessed against its ability to deliver the
outcomes specified in the Project Brief. This includes:

> the level of confidence in the performance of assets;

> required timing to achieve improved performance levels and credibility of benefits;
> flexibility of infrastructure to changes in volume or scope; and

> any legislative difficulties in implementation.

design and construction in terms of functional, technical, operational and appearance
criteria. This includes the overall quality of: engineering; architectural and landscape design;
environmental considerations; construction methods and work programs for the project;
nominated resources; engineering services, overall layout and relationships between
spaces; traffic management and integration with service delivery and emergency
management;

ability of bidder's management structure to undertake the project; and

quality assurance program.

(v) Service delivery evaluation

Service delivery is at the heart of the evaluation. The infrastructure may be excellent, but will it
be operated satisfactorily and be available reliably? Will all services be delivered to
specification?

Again, planning and resources for the evaluation are issues. The scope of service delivery will
vary considerably between projects and it is likely that there will be fewer standard evaluation
tools than were available for financial and infrastructure evaluations.

Given the underlying expectation that the practices of specifying outputs and recruiting from the
widest available skills will generate innovative service delivery solutions, evaluation of the
service delivery components of bids may require abandonment of conventional service delivery
assumptions. Consequently, there will be a need to have in the evaluation team both experience
in the particular area of service delivery and also a readiness to accept new approaches.

A variety of techniques of evaluation will be employed across the range of projects that will be
delivered under Partnerships Victoria. Primarily the need is to evaluate three aspects of the bids:
the service that is offered; the capability of an operator to deliver that service; and the reliability
of delivery over time. These are discussed below.

Offer

The consideration here is whether what is offered in the bid includes the full range of outputs
required and at the specified level of performance. There will also be a need to examine
qualitative matters such as considerations of client relationships and any impacts on the
community generally. Bids concerning service delivery may offer higher levels of service delivery
than those specified in the Brief, or may offer enhancements of one sort or another. Such bids
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require evaluation from the point of view of affordability and whether the enhancements offer
value for money.

Capability

Commonly, services will be delivered by an operator who will be one member of a consortium
formed to deliver the project. Evaluation will focus on the experience, skills and relevant track
record of this operator. There may be a need, depending on the staffing needs of service
delivery, to examine the organisation structure, staffing, training and research and development
practices and plans of the operator.

Reliability

There is also a need to assess the level of confidence that may be placed in the ability of an
operator to maintain service delivery standards over time, accommodating both foreseeable and
unforeseeable developments. Although some contracts provide for competitive bidding of the
operating component of the contract at regular intervals, the period of the operating component
will nevertheless be such as to require careful assessment of bids. The business plan for
operations should demonstrate capacity to manage or absorb the effects of all of the risks that
will be allocated to the operator. Consequently there should be evidence of scope to
accommodate reasonable variations in economic conditions, labour market, competitive
environment and other areas of risk. Generally speaking, the most reliable indication of future
performance is past performance. An evaluation team will look for a sound track record over a
number of years, together with a sound plan into the future.

18.3 Indicative bids

In some projects, the incorporation of a request for an indicative bid in the call for Expressions of
Interest may warrant consideration. An indicative bid is a non-binding financial proposal from
bidders. It can be a useful tool in Partnerships Victoria processes but is more suited to
processes where the sale of assets is involved. The risks around an indicative bidding process
include:

bidders may be motivated to propose a lower cost to government than they expect to reflect
in their final bid, in order to position themselves better for shortlisting;

bidders are often reluctant to invest substantial resources in the process prior to shortlisting
and therefore any indicative bid may be based on superficial analysis, of little value to
government; and

the Project Brief has not been issued in final form at the Expression of Interest stage and
therefore the service specifications may not have been finalised. This means that any
financial proposition put forward by bidders may not be directly relevant to the final
requirements.

18.4 Evaluation reports

The evaluation report should focus on describing:

the financial propositions of each bid, the costs to government in net present cost terms, the
expected annual cash impacts on the Budget and the key drivers of differences between the
bids. For example, one bid may be significantly less expensive than others due to the
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assumption of residual value risk or a lower building cost. Any risks associated with the
financing structure should be detailed, including tax assumptions and any concerns over
procuring debt and equity;

the service delivery propositions of each bid, the extent to which they meet government
requirements and the presence of any enhanced service outputs that are considered
attractive. Any potential risks associated with a bidder's service delivery approach over time
should be discussed;

the robustness of the design and construction proposal, and its capability, where relevant, to
allow efficient government provision of core services from the facility;

the potential risks to government in entering into a contract with each party. For example,
one party may have submitted a financially attractive proposal but the procurement team
believes there is a significant risk of attempts to vary the service charges during the term;

the capability of the consortium to deliver the services over the period of the contract;

the extent of variations to the contract being sought and the impact of these on the risk
allocation which government has previously approved; and

the flexibility of each proposal to accommodate future requirements for expansion, higher
volume/usage or changes in operating protocols due to policy change.

The evaluation report should arrive at a joint view from the separate evaluation teams (e.g.
finance/commercial, building, service delivery) on the overall ranking of bids and a
recommendation of which bid should be taken forward as the preferred party. The report should
discuss the rankings within each area of evaluation and the basis for the procurement team’s
agreement on the preferred bidder. For example, Bidder A may be preferred by the commercial
team, Bidder B by the building team and Bidder C by the service delivery team. These separate
views need to be brought together to reflect the proposal which is considered overall to deliver
the best value for money.
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19. Intellectual property

19.1 Overview

Intellectual property is a key issue for both bidders and government in the formal bid processes
and discussions around projects. Private parties wanting to discuss ideas for potential projects
are traditionally concerned to ensure that intellectual property is protected. The legal
characteristics (and limitations) of intellectual property need to be recognised. The key issues
needing to be dealt with include:

identification of intellectual property;
treatment of intellectual property contained in formal bid documents; and
the manner of dealing with intellectual property in contractual arrangements.
The discussion below deals with each of those key issues. The treatment of intellectual property

in relation to unsolicited proposals is dealt with in the following chapter.

19.2 Identification of intellectual property

For present purposes, the term ‘intellectual property’ refers not only to legally protectable
intellectual property (copyright, patents, registered designs etc.) but also to ideas and
information protected only as confidential information at common law or under contract.

Departments and agencies should consider the manner in which genuine intellectual property
presented by private parties may be protected. However, ideas or concepts presented to
government, while they may be considered by the companies to reflect intellectual property, are
often high level in nature and do not warrant the same level of protection.

Intellectual property commonly encountered in Partnerships Victoria projects of the nature
contemplated by the policy includes:

designs, drawings etc. relating to the construction of infrastructure and assets;

technology associated with delivery of services (e.g. technical solutions for more efficient
treatment of waste water). Such technology is usually governed by some form of licence in
any event; and

operational processes for delivery of outputs.

While government should be alert to the issues, the company is responsible for identifying
specific intellectual property which it wishes to protect.

19.3 Bid documents

Partnerships Victoria's focus on achieving outputs for government means that a project’s bid
documents should contain details of the outputs that the government requires, rather than a
prescriptive input-based approach. This allows for innovation and flexibility as to how outputs are
delivered. For example, a rail upgrade project seeking to deliver higher speed services should
be focussed on reducing journey times rather than on engineering specifications.
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This approach in bid documents provides protection to private parties presenting proposals to
government before a formal bidding process, as an output-based specification does not require
discussion of details of the method or system of delivery.

19.4 Intellectual property presented during the bid
process

Intellectual property in proposals or bids submitted as part of a bidding process should be
protected and not made available to any other bidder. An objective of Partnerships Victoria is to
encourage the private sector to develop innovative approaches to service delivery. Any
perceived risk that bid information would be made available to other parties would seriously
impede the objectives of the policy.

19.5 Treatment of intellectual property in contractual
arrangements

The treatment of intellectual property relating to a Partnerships Victoria project needs to be
reviewed in the context of each project and in consultation with the procurement team’s legal
advisers. As a general rule, government should seek to acquire a royalty-free transferable
licence to the intellectual property for the life of the service requirement. In some cases,
however, it is appropriate for government to seek ownership of the project intellectual property.
The value of the intellectual property is typically reflected in the payments which government
agrees to make. Government must ensure that it is able to access all the tools required to deliver
the service over the life of the contract. If the private party is replaced under the contract, the
new provider must be able to access any necessary intellectual property to continue delivering
the required outputs.

19.6 Protection of intellectual property

Access to documents provided during the bidding process may be sought by members of the
public through the Freedom of Information Act 1982 (FOI Act). However, at the time of
publication of this Guide, Section 34 of that Act exempts 'trade secrets' and other 'matters of a
business, commercial or financial nature' from disclosure if 'the disclosure of the information
would be likely to expose the undertaking unreasonably to disadvantage'. Loss of valuable
intellectual property through premature disclosure may be regarded as meeting this criterion.

If information provided by a business to an agency or a Minister is sought under the FOI Act,
‘reverse FOI' procedures apply. These procedures (see Section 34(3) of the Act) require the
agency or Minister to notify the business and seek its views on disclosing the information. If the
business opposes it but the agency or Minister considers the documents should be released, the
decision favouring release must be notified to the business, which may appeal against that
decision before the Victorian Civil and Administrative Tribunal (VCAT) under Section 50(2)(e) of
the FOI Act. Documents are not to be released until after the 60-day appeal period has expired
or, if an appeal is lodged, until after the VCAT decision. Similarly, if the agency or Minister
decides not to release the documents and the person who requested them appeals against that
decision, the business may take part in the VCAT proceedings to ensure that its own views are
put to the Tribunal.

While government cannot fetter its statutory obligation to consider each FOI request on its
merits, with regard to the particular content of the requested documents, the existence of the
reverse FOI procedures should assure businesses that they will have both an opportunity to
have a say in what is released under an FOI request, and rights to litigate in an inexpensive
forum to protect their documents from disclosure.
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There is also an exemption under the FOI Act for documents or information communicated in
confidence to an agency or Minister (Section 35). This is less protective in these circumstances
because the test is whether disclosure would be against the public interest by being likely to
impair government's future ability to obtain similar information. If it can be presumed that
businesses will continue to bid for government contracts, despite the risk that information may
be released under the FOI Act, this criterion may not be met.

This is a complex area and legal advice should be sought before entering into arrangements to
protect intellectual property.
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20. Unsolicited proposals

Government wishes to promote discussion with the private sector on ideas for improving the
quality of infrastructure or services to Victorians. However, the private sector has traditionally
been reluctant to present proposals for fear of seeing perceived intellectual property made
available to the market through the bidding process. This is a difficult area where departments
and agencies should seek advice when concerns arise. However, the general principles which
should apply include:

companies should be made aware before any discussions of proposals containing possible
intellectual property that they are required to identify specifically the intellectual property that
they want to protect;

government is generally prepared to consider arrangements to protect genuine intellectual
property which relates to how infrastructure or services are to be delivered, but it is normally
unable to provide any protection or exclusivity about the particular service being discussed.
For example, ideas about how to improve education infrastructure may be capable of
protection, but a proposal to develop new infrastructure to service a growing area of
population in the State could not be protected; and

mechanisms should be adopted to ensure that open competitive bidding is maintained as far
as possible.

In normal circumstances, if an unsolicited proposal containing intellectual property is received
and the proposal is assessed as meeting a priority service need, the intellectual property may be
returned to the owner while the service need is put to the market. The owner of the intellectual
property is free to put in a bid or to join with other bidders.

In the rare circumstances where the intellectual property is of such outstanding value that a
competitive market for the service need would not exist, it may be appropriate to adopt a course
that avoids putting others to the cost of preparing fruitless bids.

This course may be to remove the intellectual property from the project solution and to put the
remainder of the project out for competitive bidding. This course could be adopted if government
is first able to obtain rights to the intellectual property. Achieving such rights should be through a
negotiation process open to appropriate scrutiny and using sound evaluation techniques.

Other courses may be available in particular circumstances.
Before agreeing to enter an agreement to protect intellectual property (including confidentiality,

non-disclosure or exclusive dealing arrangements, or memoranda of understanding), legal
advice should be sought.
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21. Probity

21.1 Purpose and management of probity

The essential purpose of a Partnerships Victoria project development and implementation
process is the formation and operation of a contract that provides the best available value for
money, subject to protection of the public interest.

This purpose is supported by a probity plan to ensure that the purpose is achieved with fairness
of process and with no person improperly achieving personal advantage or disadvantage
through involvement in the process.

Probity is supported by open, competitive bidding and by public accountability, including
accountability through the oversight of an independent probity auditor whose report on the
probity of the process is made public.

Advice on probity considerations of such processes is available on the Victorian Government
Purchasing Board website, at www.vgpb.vic.gov.au.

The essential tool of probity management is a well crafted probity plan that helps foster a probity

culture, spells out proper process, results in records demonstrating the equity of the process and
assists the efficient achievement of project objectives.

21.2 Probity plan

Key steps in drafting a probity plan are:

plan the engagement and role of a probity auditor — one element of the role is to endorse
the probity plan;

formally specify levels of authority for making decisions and commitments and for the
conduct of dealings with particular persons or bodies, including bidders;

where decisions are to be taken by a group, constitute the group as a committee with formal
terms of reference and recording arrangements;

formally specify principles and practices regarding access, dissemination, use and storage in
relation to project information and records;

allocate responsibility and authority for management of probity, including responding to
problems and queries;

set out principles and procedures that will promote probity with efficiency. Ensure in
particular that the principles and procedures will not inhibit achievement of project
objectives. A principle or procedure must be redesigned if, for example, it could result in
incomplete questioning of material presented by a bidder; and

develop a strategy to promote a probity culture.
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A sample outline of items that are commonly in the probity plan of a Partnerships Victoria project
is set out in Appendix C (Probity documents). This outline may assist the drafting of a probity
plan to suit a particular project.

21.3 Confidentiality and disclosure

While confidentiality is concerned primarily with inhibiting inappropriate transmission of
information, one relevant issue for Partnerships Victoria projects is ensuring that people have all
the information they need to fulfil their roles. Processes that ensure confidentiality must not be
allowed to unduly delay the necessary dissemination of information.

Similarly, processes must serve the government commitment to openness. In particular,
members of procurement teams must be aware of government policy on the public disclosure of
bidding and contract-related information. Government requirements are set out in the website of
the Victorian Government Purchasing Board, referred to above.

Although public servants are under ongoing obligations concerning probity, resulting from
provisions of the Public Sector Management and Employment Act 1998 and the Code of
Conduct for the Victorian Public Sector, it nevertheless is wise to bring these obligations to their
attention for a particular project. External advisers and others who are not bound by these
provisions should be required to enter into a confidentiality undertaking of the nature of that set
out in Appendix C2.

Some matters relevant to confidentiality are also referred to earlier in this Guide, in Chapter 19
(Intellectual property).

21.4 Bid and bid evaluation documents

The highest level of confidentiality is accorded to bids and bid evaluation documents. Typically, a
limited quantity of numbered documents is stored in a secure place with access granted only to
authorised persons who have a need for access. It may be appropriate to specify that work with
the documents is to be performed only at that secure place, except that bid evaluation material
with coded bidder identification may be removed for specific purposes, subject to appropriate
safeguards.

21.5 Conflicts of interest

A conflict of interest arises where a member of a procurement team or an adviser to a
procurement team has an affiliation or interest which might be seen to prejudice their impartiality.
Conflicts of interest are commonplace and, provided they are identified early and dealt with
effectively, are manageable without detriment to the project.

Responses to a conflict of interest, or potential conflict of interest, will vary depending on the
circumstances. At one extreme, the conflict of interest may require the individual to be removed
from the project. At the other end of the scale, it may be resolved simply by documentation and
declaration of the conflict of interest. External advice, usually from the probity auditor engaged
on the project, may be necessary to ensure appropriate resolution of any issues. The important
point is to ensure that all members of the procurement team, and their advisers, declare any
conflicts of interest before the beginning of the bidding process.

Equally important is the establishment of arrangements to identify and address any new or
enlarged conflicts arising during the procurement process. This is particularly the case with
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respect to advisers, whose firms invariably work on a range of projects with a range of clients at
one time. In particular, declarations of interest should be reviewed when the identity of bidders
and associated parties is known.

Not only must conflicts of interest be managed, but also the perceptions of a conflict of interest.
Where perceptions of a conflict of interest have been identified, communication of the actual
situation to interested parties (particularly bidders) may be warranted.

A template declaration of interest form, issued by the Victorian Government Purchasing Board,
is included in Appendix C3. Members of the steering committee, the procurement team and
others who may be in a position to influence decisions in any way should complete a declaration
of this nature in sufficient time to allow it to be studied by the authorised officer, and for that
officer to obtain advice on handling any issues.

21.6 Probity auditor

Partnerships Victoria projects are of sufficient size and complexity to warrant appointment of an
independent probity auditor, who should be engaged before an approach is made to the market
requesting expressions of interest.

The project probity plan should meet the requirements of the probity auditor and be endorsed to
that effect by the auditor. Any subsequent departures from the probity plan should be discussed
with the probity auditor and recorded.

The probity auditor is commonly an observer in dealings between bidders and the procurement
team, such as at presentations and interviews. The probity auditor should also be available
generally to answer questions and provide advice to the procurement team, steering committee,
or the Secretary or chief executive of a department or agency.

Before a recommendation to sign a contract is made to the Minister, the Secretary or chief
executive and the steering committee should require the probity auditor to report to them on the
bidding process. The report should confirm that the probity plan has been followed and that all
processes have been conducted equitably. A sample report template is provided in Appendix C
(Probity documents).

Although there is no mandatory qualification, the probity auditor selected should be a respected
professional with appropriate commercial experience, business acumen, problem-solving
capacity and integrity. The probity auditor should be independent of political or commercial
pressures. A draft sample brief for engaging a probity auditor is included in Appendix C.
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22. Government approvals

The Partnerships Victoria policy provides:

‘For each project, approval by Cabinet is required before Expressions of Interest
are sought and again before the release of a Project Brief to shortlisted bidders.
Release of the Project Brief is a significant milestone as it signals that the
Government is prepared to proceed with the project provided that a conforming
bid offering value for money in comparison with the Public Sector Comparator is
received. The portfolio Minister will also inform the Treasurer before
documentation is signed’.”

Part Two of this Practitioners’ Guide sets out the major stages for developing a Partnerships
Victoria project. This chapter summarises the government approval requirements through the
process, referring specifically to processes that are observed at the time of publication.
Significant changes to these processes or requirements will be identified on the Partnerships
Victoria website at www.vic.gov.au/treasury/partnerships.html.

Identification of the service need for the project falls within the normal planning process of a
department or agency, and the appropriate approval process during these stages will be
determined at that level.

22.1 Project approval

Before approval is sought for the invitation of Expressions of Interest or for release of a Project
Brief to shortlisted bidders, government approval to develop the project is necessary.

(i) Budget sector entities

Cabinet approval is required for project funding and endorsement to develop a Partnerships
Victoria project. Potential Partnerships Victoria projects go through the same evaluation process
initially as proposed public procurement projects. Regardless of the preferred means of
provision, the proposal must first achieve endorsement and budget funding allocation from the
Expenditure Review Committee of Cabinet.

All asset investment bids to the Expenditure Review Committee require an individual asset
proposal template to be submitted. The Department of Treasury and Finance advises
departments of the required timing and format of submissions, as well any further specific details
required for projects proposing a Partnerships Victoria approach, as part of the annual budget
information process.

The Expenditure Review Committee requires all proposals’ costings to be agreed with the
Department of Treasury and Finance before submissions are lodged with the Cabinet
Secretariat. For Partnerships Victoria proposals, applications are supported by a business case
as set out in Chapter 7.

For budget sector projects that do not require budget funding, this Expenditure Review
Committee submission is not required. However, Cabinet approval for the project is still required
at this stage and submissions are likely to be put to the Economic Development Committee of

5 Department of Treasury and Finance, Partnerships Victoria, Melbourne, 2000, p. 12.
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Cabinet or its equivalent. The Department of Treasury and Finance contact officer for a
department can advise on the process to follow at a particular time or for a particular project.

(ii) Government business enterprises

The Partnerships Victoria policy, when applied to the provision of infrastructure by a government
business enterprise, is determined on a project by project basis, following consideration of the
enterprise’s business plan by the responsible Minister.

If the project requires budgetary funding, either directly or indirectly, for associated works, the
project will need to be considered by the Expenditure Review Committee of Cabinet.

Once a Partnerships Victoria approach is determined by the Minister, and any funding issues
resolved, the project proposal is referred to the Economic Development Committee of Cabinet
for approval, or the approval process may follow a streamlined process such as already in place
for non-metropolitan urban water authorities.

This streamlined process takes account of the different governance arrangements for such
authorities, including government-appointed boards. If the responsible Minister and the
Treasurer agree, the process may be used for projects with a similar level of complexity and
size, proposed by other government business enterprises.

The water authority or the other government business enterprise concerned prepares
documentation for the appropriate approvals from relevant parties. The Department of Treasury
and Finance can assist with the process and preparation of documentation if requested. A
Department of Treasury and Finance officer is nominated for each project to assist with
Partnerships Victoria policy matters and project delivery, as required.

In all circumstances, an application for project approval must be supported by a business case
as outlined in Chapter 7. The application normally includes details of the membership and terms
of engagement of a proposed procurement team, to be endorsed by the Minister and the
Treasurer, although this endorsement may be sought later.

The Partnerships Victoria project proposals by government business enterprises that do not
follow the streamlined approval process are considered by the Economic Development
Committee of Cabinet or, in some cases, the Infrastructure Development Committee.
Applications for project approval by the Committee are to be supported by the documentation
identified above.

22.2 Approval to invite Expressions of Interest

(i) Budget sector

Cabinet (normally the Economic Development Committee) must approve the Expressions of
Interest document before it is released to the market. Chapter 9 details what to include in an
Expression of Interest document and Appendix A provides an example of the structure of the
document.

8 Department of Treasury and Finance, op. cit., p. 4.
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(ii) Government business enterprises

Following project approval, the non-metropolitan urban water authority or government business
enterprise finalises the Expression of Interest document. Before release to the market, it must be
forwarded to the Department of Treasury and Finance for review. For projects following the
streamlined approval process, approval to release the invitation for Expressions of Interest may
be given by the Treasurer. For other projects, the request for approval will be considered by the
Economic Development Committee.

22.3 Approval to release a Project Brief and contract

(i) Budget sector

Cabinet approval, normally following consideration by the Economic Development Committee, is
required before releasing the Project Brief and contract document. Chapter 9 provides guidance
on what information to include in a Project Brief, and Appendix B provides an example of its
structure.

Following receipt of bids in response to the Project Brief, the portfolio Minister (and Treasurer if
appropriate) must endorse the procurement team’s recommendation of a preferred bidder before
any parties are advised.

During negotiations with the preferred bidder, Cabinet approval must also be obtained before
varying any conditions or principles previously agreed. This relates, in particular, to any changes
in the risk allocation which was agreed by Cabinet and set out in the Project Brief and contract
issued to bidders.

(ii) Government business enterprises

Before releasing a Project Brief and contract to shortlisted bidders, the documents must be
forwarded to the Department of Treasury and Finance for review. For projects following the
streamlined approval process, approval to release the Project Brief and contract documentation
may be given by the Treasurer. For other projects, the request for approval is considered by the
Economic Development Committee or, in some cases, the Infrastructure Development
Committee.

During negotiations with the preferred bidder, approval of the Treasurer or Cabinet (as

appropriate) must also be obtained before varying any conditions or principles previously
agreed.

22.4 Execution of the contract

(i) Budget sector

The portfolio Minister advises the Treasurer that the final contract conforms to the business case
before the contract is executed.

(ii) Government business enterprises

Before contracts are executed, the Department of Treasury and Finance requires final sign-off
from any professional advisers employed, confirming that acceptable commercial principles,
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practices and value for money, in comparison with the Public Sector Comparator, have been
achieved. The approval of the Treasurer is required before contracts are signed.

22.5 Exceptions and special projects

For specific projects, government may elect to follow a process of project development different
from that outlined in Part Two, such as initiating special purpose legislation or setting up a
statutory authority. While these circumstances may result in different approval processes, similar
Cabinet approvals would still be required.

An example is the setting up of a joint working group and a special-purpose Cabinet committee
to handle a group of rail projects.
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23. Communications

This chapter discusses areas of communication to be considered in managing a Partnerships
Victoria project and particularly when establishing a procurement team. Communication within
the team, with bidders and potential bidders, and with stakeholders, interest groups and the
media, are discussed.

A communications strategy should be established at, or prior to, the time of government
agreeing to the project being implemented. This strategy may be drawn up as an early action of
a project director, calling as necessary on external advice, but it needs the approval of the
responsible Minister and preferably endorsement by corporate communications branches in
affected departments and by the media unit.

23.1 Focus and purpose of project communications

Project communications have a variety of distinct purposes. The interests and needs of various
stakeholders (bidders, users, investors, trade unions, politicians at local and State level and
various special interest groups) vary widely, as do their perceptions of a particular project. A
communications strategy should take account of the differing recipients, identify their likely
concerns and possible misconceptions about the project, and provide a strategy to address and,
where possible, mitigate these concerns. The strategy should also identify the key benefits and
drawbacks of the project from the perspective of each group of stakeholders, and frame
messages accordingly. Many of these benefits and drawbacks would have been identified with
the application of the public interest test at the business case stage.

23.2 Consistency and clarity

Consistency and clarity in communications are important. On a major project, misunderstandings
or perceived conflicts between statements can result in concern in the market or concern among
stakeholders which, at a minimum, can result in lost time. Messages from government will also
be filtered and sometimes blurred by the media before reaching their target audience. A
communication strategy must identify the individuals authorised to speak for particular purposes
and also the means by which their communications can be relayed quickly to others connected
with the project.

23.3 Internal communications

The style and processes of communicating information and ideas within a procurement team
vary with the management style of the most senior members. Tension may exist between a
desire for an open, inclusive management style on the one hand and the dictates of probity and
confidentiality on the other. Members of the team will have particular information needs that may
be overlooked at busy times. The communications strategy should recognise the particular
information needs of each member and others related to the project. Administrative
arrangements should be designed to ensure that information is shared accordingly.

23.4 Bidders and potential bidders

Whatever the public communications strategies of the procurement team, specific processes are
essential to ensure that bidders are properly briefed as the project goes forward. The key
information on the bidding process itself will normally be combined in Project Briefs, information
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memoranda, and data rooms, but it may also be wise to ensure that relevant public statements
by Ministers and other public figures are quickly communicated to bidders and, where
necessary, explained and put in their proper context. The more controversial or high profile the
project, the more important such processes are likely to become.

On any large project, the Expression of Interest document is likely to be presented at a forum for
interested parties (see Chapter 9). This is generally preceded by consultation with potential
bidders, members of the public affected by the project and other stakeholders. Presentation of
the Expression of Interest document in this way provides an opportunity for government’'s
objectives, the hurdles that must be met and any other constraints to be explained. It also
provides an opportunity for potential bidders to ask questions and clarify issues. Together, this
improves the efficiency and outcome of the bidding process for all concerned

23.5 The public interest

The public interest should be considered from the outset of a project. The Partnerships Victoria
policy is committed to protecting the public interest and determines that each potential project is
to be assessed against the public interest. (Chapter 17 describes the public interest test to be
applied.)

Public communication and consultation is one part of the public interest consideration. With any
project, time must be given for the public and special interest groups to voice concerns and
opinions.

Public consultation varies from project to project. In selecting the appropriate public consultation
strategy, the procurement team should consider the size, complexity and sensitivity of the
project. For small and non-controversial projects, consultation may need as little as ensuring
notices appear in the local press. Other projects require a more elaborate process including
regular press releases on project topics, public forums, and calling for and considering public
submissions.

23.6 The market

Whether planned or not, each project communicates some messages to the infrastructure
market. The market is particularly interested in the efficiency of processes, their predictability,
probity and the like. A project bearing the Partnerships Victoria label benefits from market
perception of reliability signalled in the name. However, any project also has potential to damage
that market perception.

Against this background, it is important that communications about a project are consistent with
the actions of the procurement team. For example, if the project is to include broad consultation
with interested parties, interaction should be visible and any outcomes must be properly
considered in framing the Project Brief. A failure to do so could draw the process into disrepute.

23.7 Scope of communications

A Partnerships Victoria project aims to procure certain outputs, which are required by
government to achieve its particular outcomes. Thus, for example, while government may be
pursuing the outcome of improved access to health services in a region, the procurement team
may be commissioned specifically to procure the outputs of a particular number of hospital beds
and some related services.

Clarity about this distinction can be particularly important, and the procurement team’s work
should relate only to its specific commission. The success of the team should not be related to
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the outcomes sought by government nor the validity of the process which defined the required
outputs.

A sound communications strategy succinctly defines the project objectives at an early stage and
assists all members of the procurement team to use that definition consistently thereafter.

23.8 Disclosure of contract information

Government policy at the time of publication of this Practitioners’ Guide requires maximum
disclosure of all government contracts over $10 million in value. Headline details of contracts
valued between $100 000 and $10 million must also be disclosed.

To facilitate this process, the Victorian Government Purchasing Board maintains a contracts
publishing system database, accessible via the Internet at www.contracts.vic.gov.au. Contracts
with a value greater than $10 million must be published in full (except possibly for specific detail
clearly identified in the policy) on the Internet site, along with the original Project Brief
documentation.

Further information on the contract disclosure policy and process can be obtained from the
Victorian Government Purchasing Board Internet site.
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Appendices

Model documents are provided to assist with:

- preparation of bid documents;

- observance of probity;

- conduct of a public interest test;

- analysis, mitigation and allocation of risk; and

- planning a project timeline.
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Appendix A: Expression of Interest template

This template details the headings and typical contents that are expected in a Partnerships
Victoria Expression of Interest document. The template is provided as a pro forma to assist the
development of the Expression of Interest document for a Partnerships Victoria project. Every
Expression of Interest document should be prepared taking into consideration the particular
requirements of the project and this may require modifying the proposed headings and
supplementing the proposed contents.

Consideration must be given to the availability, form and supply of all documentation supporting
the Expression of Interest document. This may include policy material, industry statistics,
technical reports, project reports, department or agency financial information and any other
documents of potential interest to bidders. These documents can be:

available in a data room;
attached to the Expression of Interest; or
not made available (legal advice should be sought if a decision is made to not disclose

documents that could assist bidders in their bid or their decision to express interest in the
project).

Expression of Interest template

Heading Contents

Introduction This section gives a high level introduction to the project and
advises that the process for delivery of the project conforms with the
Partnerships Victoria policy.

Purpose and background This section gives bidders a context of project delivery within Victoria
and the policies and practices pertaining to the project and the
department or agency. It also gives an introduction to the project and
its purpose. This includes:

background of investment in Victoria and the Partnerships
Victoria policy;

background information on the department or agency and its
status and objectives in relation to government policy and
reform;

industry information, where relevant, e.g. industry structure,
regulatory arrangements, status of demand for services; and

purpose of the transfer of risk from government to a private
party, what will be achieved in transferring funding, ownership,
construction and operational risks.
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Expression of Interest template

Heading

Contents

The project

This section gives bidders an understanding of the requirements of
the project. This includes:

identifying the project objectives which have been identified to
satisfy the service needs of the community;

a history of relevant service delivery leading up to the identified
service needs;

the outputs to be delivered, in general terms (e.g. quality and
quantity) and how they can be measured;

details of the site location and characteristics, if it is proposed
to use an existing government asset;

reference to any environmental considerations that are known
to impact on the project, including any known requirement for an
environmental effects statement; and

the development standards that are to apply to the project.

Risk allocation

This section summarises therisk allocation acceptable to
government including reference to variant risk allocations that may
be acceptable. It should include arisk matrix that details all major
risks and who will be allocated each risk under the contract.

Pricing

This section should identify key pricing issues such as potential
revenue sources, base rentals payable, any concession periods,
project life etc.

Commercial issues

This section should only be included where feedback on commercial
issues is required from bidders at Expression of Interest phase.

The section details the expected structure of commercial issues that
will be included in the contract and can be used to explore the
expectations and understanding of the bidders. This could include
details relating to specific provisions that will be required in the
contract such as leases, financial and other risk allocation,
ownership, operation, milestones, asset and equipment provision,
responsibility for planning approvals, environmental effect
statements, step-in rights, technology updates, future business
expansion, dispute resolution. The feedback received can often be
used to assist in finalising the commercial principles that will be
written into the contract.

Evaluation process

This section details the evaluation process that will be used to
shortlist bidders. It includes:

an outline of the assessment and selection processes to be
followed; and

expected outcomes of assessment, i.e. shortlisting of bidders
and that shortlisted bidders will receive a Project Brief sample
and contract.
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Expression of Interest template

Evaluation criteria

This section details the evaluation criteria, against which bids will
be evaluated. The criteria relate solely to the capability of the bidder
to meet government objectives for the project, and are used to
shortlist bidders. Consideration should be given to the possible
structure of the bidders and how the criteria will be applied to the
bidding entity and the individual members of the entity. The
evaluation criteria should include:

Finance:

financial capacity of the bidding team, its financial resources and
corporate credibility. This could include issues such as credit
ratings and balance sheet strength;

level of financial commitment that parties to the bid are willing to
commit, e.g. balance sheet or other form of financial support;
and

the likelihood that the bidder will be able to secure finance.
Commercial:

demonstrated understanding of the project risk transfer;

acceptance of the risk matrix of the project;

proposed charging/pricing regimes, if applicable (although no
detailed pricing information is required at this phase, it may be
prudent to test the attitude and understanding of charging/pricing
regimes at this stage); and

understanding of government policy objectives, particularly
those of Partnerships Victoria.

Service delivery:

demonstrated understanding and ability to meet the project
objectives and the functional requirements outlined in the
Expression of Interest invitation;

proven ability to deliver similar projects;

proven ability to deliver the quality of services at cost-efficient
prices;

managerial/technical capacity to deliver the project;

current commitments of the bidder, consortium members and
any other parties nominated in the bid;

the broad approach the bidder intends to adopt (as an indication
of capability);

demonstration that the bidding entity has a commitment from the
named parties to participate in the project;

record of maintenance of industrial and community relations;
and

any history of contractual disputes in previous projects.

Skills and relevant experience:
required balance of skills in the bid team;

proven ability to achieve service delivery requirements and
proposed asset quality; and

track record in project delivery and quality assurance.
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Heading

Contents

General terms and conditions

This section details the terms and conditions of the Expression of
Interest. It should be prepared with consideration of the terms of the
disclaimer section. It should include clauses that cover the following
issues:

responsibility of bidders throughout the entire process to
observe all regulatory, statutory and legal requirements and,
during the final negotiation stage, any requirements to finalise
taxation advice and seek taxation rulings before completing
financial and legal documentation;

the process will be managed in accordance with the
Partnerships Victoria policy and that the Eol should be read in
conjunction with Partnerships Victoria;

the closing date and place for submission of Expression of
Interest responses, including how late submissions will be
treated,;

the number of copies required and the required format for
responses (nominating whether submissions must be sealed,
whether submissions are acceptable by facsimile, email etc);

details of how queries about any aspect of the Expressions of
Interest document will be managed;

details of how contact with the bid team and site inspections will
be managed;

any payments or deposits required from shortlisted bidders,
e.g. it is sometimes considered appropriate to incorporate the
recovery of the costs of preparing Project Brief documents, the
recovery of performance bonds or a portion of costs for
assessing complex bids from the bidders;

independent investigation may be undertaken by the
department or agency to verify the accuracy of statements made
or to clarify information in each submission;

the status and use of the Public Sector Comparator in
assessing later bids;

bidders must advise the project director promptly of any
perceived errors, ambiguities or discrepancies in the
Expression of Interest;

maintain the right to seek additional information from bidders;

the onus is on bidders to obtain timely approvals from the
Foreign Investment Review Board, if relevant;

the treatment of intellectual property;

all bidders are required to enter into confidentiality
agreements;

indicative timeframe for the bid process through to project
commissioning;

the status of probity processes;

all documents submitted will be retained by the department
or agency and are protected by confidentiality provisions in the
Code of Conduct for the Victorian Public Sector and by
confidentiality agreements signed by agency staff and project
advisers; and

the government is not required and does not intend to release
any details regarding the evaluation process after it has
occurred.
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Expression of Interest template

General terms and conditions the government is not required and does not intend to release

(cont’d) any details regarding the evaluation process after it has
occurred.
Disclaimer This section details a necessary disclaimer that aims to protect the

department or agency. It should be prepared in conjunction with the
legal adviser and includes:

non-acceptance by the department or agency of responsibility
for any loss or damage that may arise from interpretations,
errors or omissions from their Expression of Interest document;

a statement that details the status of information supplied to
bidders as part of the Expression of Interest process;

bidders should not rely on representations made by
government employees and their agents in relation to the
project, other than expressly provided for in the Expression of
Interest document;

all submissions require a waiver of rights to claim costs or to
appeal against a decision arising from the process;

the department or agency has the right to accept or not
accept, or not to proceed with any or all of the bids received.
Government maintains the right to terminate the process after
the receipt of Expressions of Interest; and

the Government will have no contractual or other obligation
as a result of the Expression of Interest.

Format for responses

The required format for responses to the Expression of Interest document should be carefully
considered. To ensure that the responses are tailored to suit the assessment team
requirements, it is useful to request that information be submitted in a uniform manner aligned to
the selection criteria. The responses are normally structured in separate schedules to be
submitted by the bidder and may include the following.

Format for responses to Expressions of Interest document

Response heading Required contents of bid

Details about the identity of the company or companies
expressing interest (including all members of any consortium);

Identification of bidder
the nature and structure of each bidding party;

the legal and financial relationships of the bidding entities;
details of all consultants and advisers;

relevant roles and responsibilities of the parties;

contact names and addresses, telephone and facsimile
numbers; and

any other relevant information.
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Format for responses to Expressions of Interest document

Response heading Required contents of bid

Service delivery

Bidders should provide:

Bidders should be advised that responses under the service delivery
heading will be analysed for two purposes:

1. to gauge the capability of the bidder; and

2. toidentify any particular approaches that should be
accommodated in drafting the Project Brief.

an outline of an indicative approach to service delivery;

physical assets and technology expected to be used,
including the introduction of new technology;

demonstration of the bidder’s ability to meet defined project
objectives; and

details relating to their quality assurance program.

Skills and experience

Bidders should demonstrate technical capacity to undertake
the proposed development and management of continuing
operations;

skills, experience, resources and expertise in projects of a
similar scale, including any history of participation in projects
involving comparable documentation, negotiations, and
development activity;

proven ability to deliver projects on time and to budget;
experience in the management and delivery of services;
qualifications of any consultants or contractors selected; and

experience in dealing with government agencies, community
groups and other interested parties.

Financial capability

Audited financial information for the past three years which
establishes the financial position of each party to the bid;

financial capacity to undertake the project, including in-house
capacity and access to external financial resources;

level of financial commitment by all parties to the bid; and

the status of the bid with respect to securing finance-the bidder
must demonstrate the likelihood and manner in which finance
will be secured.

Commercial

An indication of the preferred approach to funding the
development, including the nature of potential equity and debt
provision;

demonstrated understanding of the project position on risk
allocation; and

feedback on any issues raised in the ‘commercial issues' section
of the Expression of Interest document.
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Format for responses to Expressions of Interest document

Legal

Bidders must provide a statement of actual or potential conflicts
of interest;

disclosure of legal convictions against the bidder(s), related
bodies corporate (under the Corporations Law), or any of their
major shareholders or directors;

written agreement to probity investigations of any company
or directors by the Victoria Police, the Australian Federal Police
or the Australian Securities and Investments Commission; and

a statement that the bidder is willing to comply with any
confidentiality requirements of the department or agency.

Documentary requirements for
bidders

The Expression of Interest submission must be signed by:

> the managing director, secretary or other director (where the
bidder is a corporation); or

> a representative of each member of the partnership or
consortium (where the bidder is a consortium); and

» other members of the bid team deemed appropriate.

The submission must include explicit agreement to the
department or agency’s requirements in relation to:

> copyright;

» waiver of any right to claim costs or to appeal against
decisions arising from this process; and

> explicit certification that the bidder has all Expression of
Interest documents.
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Appendix B: Project brief template

This Project Brief template details the headings and typical contents that are expected in a Partnerships
Victoria document. The template is provided as a proforma to assist the development of the Project Brief
for a Partnerships Victoria project. Every Project Brief should be prepared taking into consideration the
particular requirements of the project and this may require modifying the proposed headings and
supplementing the proposed contents.

Consideration must be given to the availability, form and supply of all documentation supporting the Project
Brief. This may include policy material, industry statistics, technical reports, project reports, department or
agency financial information and any other documents of potential interest to bidders. These documents
can be:

available in the data room;
attached to the Project Brief; or

not made available (legal advice should be sought if a decision is made to not disclose
documents that could assist bidders with their bid.)

This template has been prepared on the basis that all available data is to be disclosed and that certain
documents that assist with the description of the project requirements are included as attachments to the
Project Brief. It is assumed that the Project Brief will be accompanied by a contract.

Project Brief template

Heading Contents

Introduction/background This section gives the status of the project delivery in the context of
the project conforming to the Partnerships Victoria policy. It
should detail the significance of the issuing of the brief, as the policy
indicates that government is prepared to proceed with the project
provided that a conforming bid offering value for money in
comparison with the Public Sector Comparator is received.

Project objectives and This section details the objectives of the project and the outputs
outputs required.
Commercial principles This section should provide, as an aggregate figure, the Raw PSC

with Competitive Neutrality adjustments and should set out the
key assumptions adopted in construction of the PSC.

This section may also include discussion on the significance to
government of some of the key terms of the contract. This should
only be done where there is a special requirement or issue
surrounding a term and should include a caveat that the discussion
serves to describe, but not override, the rights and obligations
specified in the contract.

It may contain details on the policy of private sector provision of
infrastructure and the general philosophy of private party’s risk
acceptance associated with items of particular relevance to the
project including design, development/construction, financing,
taxation and commercial risks (market, insurance, inflation/costs,
industrial relations), default, ownership, commissioning/delivery,
management, technology and maintenance and repairs.

Exposure Draft, March 2001 105



Practitioners’ Guide Partnerships Victoria

Project Brief template

Heading Contents

Technical requirements This section details the technical requirements of the project. They
should be detailed in terms of outputs rather than detailed
specifications. For example, conventional specifications for a
concrete structure will detail items such as concrete strength,
aggregate type, reinforcement grade, cover to reinforcement and a
number of other parameters; an output requirement would be that
the structure has a design life of (say) 50 years. By stating the
requirements in this manner, the aim is to maintain maximum
flexibility in the options available to satisfy the objectives and to
encourage innovative proposals while effectively allowing the design
risk to be managed by the bidder.

Other issues that should be detailed in this section are:

the status of environmental issues on the project and the
environmental effects statement (if any);

requirements for review and monitoring of performance of the
contract;

status of property issues including ownership, caveats,
property acquisition, permits and approvals; and

the role of the procurement team and probity auditor.

It is probable that the technical information supporting the project
will constitute many documents that are attachments to the Project
Brief or are contained in the data room.

Evaluation process This section details the evaluation process that will be used to
assess bids. Itincludes:

the anticipated timetable for the bid and subsequent phases of
the project;

an outline of the assessment and selection processes to be
followed — this should include details of the evaluation panel
and approval process;

that during the evaluation period, the bidder(s) may be
requested to provide information by way of clarification,
provide new information and/or lodge arevised or
replacement offer;

expected outcomes of assessment, i.e. selection of a
preferred bidder (if any);

a statement that neither the full evaluation process nor the
analysis of the bids is to be released to bidders.

Evaluation criteria This section details the criteria against which bids will be evaluated.
The criteria relate solely to the ability of the bids to meet or better
the PSC and government objectives for the project. The evaluation
criteria should be determined individually for each project. However,
generally they can be ranked under the headings: overall criteria,
commercially, technical, and service delivery, and should include:

Overall criteria

> understanding of government policy and conformity with
objectives;

» compliance with submission requirements;

» ethical and probityrecord;
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Project Brief template

Heading

Contents

Evaluation criteria (cont’d)

» extent to which bidders can enhance performance objectives
or add special value; and

> civic compliance elements.
Commercial

> the financial returns (or costs) of the bid measured in terms
of net present cost to government;

> the proposed financing structure including the level, nature
and degree of debt and equity;

> the strength and integrity of the proposed financing
arrangements-this may be demonstrated by letters of
guaranteed commitment from financiers; and

> the extent of support offered by parent companies and
other bid entities.

Risk

Acceptance by a bidder of the risk profile that is acceptable to
the department or agency is a critical component of a
Partnerships Victoria project. The acceptance of the project’s
risk profile is demonstrated by the submission of a conforming
bid which, by definition, includes acceptance of the contract and
the risk profile embedded within it. A conforming bid may
exceed the proposed requirement of the contract through
enhancements. The extent (if any) to which a bid is
non-conforming, or is a conforming variant bid, must also be
established.

Infrastructure/building

» the benefits and impacts on the public of the
infrastructure solutions outlined in the bid;

> the strength of the proposed organisational structure;
> the industrial relations strategies;

> the adequacy of the proposed infrastructure assessed
against its ability to meet the outputs specified in the Project
Brief. This will include:

the level of confidence in the performance of assets;

— required timing to achieve improved performance levels
and credibility of benefits;

— strength of operational processes;

— flexibility of approach to changes in volume or scope;
and

— any legislative difficulties in implementation.

> design and construction in terms of functional, technical,
operational and appearance criteria. The overall quality of
engineering; architectural and landscape design;
environmental considerations; construction methods and
work program for the project; nominated resources;
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Project Brief template

Heading

Contents

Evaluation criteria (cont’d)

engineering services, overall layout and relationships
between spaces; traffic management and integration with
service delivery and emergency management;

Service Delivery

> ability of bidder's management structure to deliver the
project outputs;

» degree to which proposals conform to the requirements of
the Project Brief;

» degree of commitment and timing to achieve improved
performance levels, as indicated by a proposed payment
structure;

> quality assurance program; and

> the experience of the team nominated in the bid.

Information to be submitted
and lodgement

This section includes:

the closing date and place for submission of bids, including
details of how late bids will be treated,;

the number of copies required and the required format for
responses (nominating whether submissions must be sealed,
whether submissions are acceptable by facsimile, email etc.);

the required scope of bids including confidentiality;
compliance; warranties and acknowledgments, execution of
submissions, guarantors, schedules to be completed, additional
information from bidders; and

if considered appropriate, bidders may be invited to deliver a
presentation to cover all or key aspects of their bid, if it will
assist in clarifying matters raised in their bid.

Liaison, inquiries, data room
protocol and project briefings

This section includes provisions regarding:

information with respect to the location, management, contents
and protocol for access to the data room;

protocol for managing requests for additional information
and clarification during the bid phase. It is usual that all
requests are made in writing and that responses and any
additional information are copied to all bidders;

all inquiries and contact from the bidder are to be made to a
nominated representative of the department or agency, usually
the project director;

within a short period from the issue of the Project Brief, each
bidder is to nominate a representative for the bidder who shall
be able to take binding actions on behalf of the bidder; and

a protocol for managing site visits and clarification sessions
if required.

Conditions of bid

This section details the conditions surrounding the bid and includes
clauses covering:

the nature of the bid constituting an offer that is capable of
acceptance by the agency or department;

the validity period of the bid,;
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Project Brief template

Heading

Contents

Conditions of bid (cont’d)

the department or agency will not in any circumstance accept
responsibility for any costs that are incurred by a bidder;

the department or agency reserves the right to make
amendments to the Project Brief; and

the Project Brief should also provide that bids conforming to all
requirements of the brief and contract constitute conforming
bids and will be considered in accordance with Partnerships
Victoria. The Project Brief should also identify parameters within
which variations to the provisions of the brief and the contract
will be accepted and the terms on which they will be accepted
and evaluated. An undertaking should be given to consider
such variant bids if they are accompanied by a conforming
standard bid. The conforming variant bid would be considered
against the PSC with appropriate risk adjustment. The Project
Brief should specify that any bid that is not submitted in
accordance with these provisions may be deemed a
non-conforming bid and may not be considered further.

Disclaimer

This section details a necessary disclaimer that aims to protect the
department or agency. It should be prepared in conjunction with the
legal adviser and includes clauses covering:

bidders must make own independent assessment and not rely
on information in the Project Brief;

the information provided may not contain all the information
that a bidder may require to complete their bid;

the department or agency may update, amend or supplement
information provided;

the Project Brief does not constitute an offer and does not
constitute an intention to enter into legal relations with a
bidder;

the department or agency does not accept responsibility for any
loss or damage that may arise from interpretations or
omissions from any information provided;

a statement that details the status of information supplied to
bidders as part of the bid process;

bidders should not rely on representations made by
government employees and their agents in relation to the
project, other than expressly provided for in the Project Brief;

all submissions require a waiver of rights to claim costs or to
appeal against a decision arising from the process; and

the department or agency has the right to accept or not
accept, or not to proceed with any or all of the bids received.

If considered appropriate, many of the requirements of the
disclaimer can be written into the ‘conditions of offer’ section of the
document in the form of the bidder giving a warranty that each
condition has been met. For example, a clause can be included: ‘By
submitting a bid, the bidder makes the following representations and
warranties: The bidder has carried out all relevant investigations.
The bidder has not relied on any representations made by
government employees etc.’
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Project Brief template

Heading

Contents

Attachments

The following types of document are normally included with the

project brief to assist in giving the bidder a full understanding of the
project and fully detailing the requirements on the bidder.

Technical

> performance requirements, technical and
functional/operational specifications (where necessary),
including integration and interface requirements,
testing/commissioning of systems and other assets, and the
transfer and disposal of assets;

> site details including requirements in relation to location,
accessibility, existing infrastructure and services to the site,
any special site characteristics, future expansion,
environmental constraints, control and ownership of the site
and the status of planning controls and approvals;

» minimum development standards and any necessary facility
design and construction requirements;

> relevant policy objectives;

» government policies for that industry or policies with potential
to impact on the project; and

> industry information, where relevant e.g. industry structure,
regulatory arrangements, status of demand for services;

List of documents available in the data room.

Contract

A contract is included with the Project Brief. The contract clauses
must reflect the risk allocation approved by Cabinet and all of the
Commercial requirements of the project. It should be structured in
such a way to facilitate the incorporation of the technical
requirements of the successful bid, usually as annexure. The
contract typically consists of several documents, which are required
to fully document the complex structure of the transaction.

It would typically contain the following:

Project agreement. The agreement typically covers all issues
relating to the legal and commercial agreement between the
parties and could include the following:

» conditions precedent;

> representations and warranties;
> guarantees;

» design obligations;

» project management arrangements including independent
engineer (if applicable);

» construction obligations;
» completion;

> operation;
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Project Brief template

>

>

Lease. A lease to cover the agreement to occupy department

Heading Contents
Contract (cont’) > toll/pricing;
> payments;

change in law;

property,

assumption of risks;

government step-in rights;

default regime;

auditing and monitoring;

termination;

security for performance;

probity warranties;

insurance;

indemnities;

dispute resolution;

force majeure;

change in control;

conflict of interest;

Foreign Investment Review Board approval;
competition and consumer affairs matters;
involvement of and arrangements with financiers;
taxation requirements;

reporting requirements for contract management; and

requirements for review and monitoring of the contract.

or agency land for the duration of the project.

Multi-party agreement. Adocument or documents that
recognises the rights and obligations of third parties to the

transaction, typically the financier on a Partnerships Victoria

project.
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Format for responses

The required format for responses to the Project Brief should be carefully considered. To ensure
that the responses are tailored to suit the assessment team requirements, it is useful to request
information to be submitted in a uniform manner aligned to the selection criteria and the
evaluation process to be followed. The responses will normally be structured in separate
sections and may be requested to be in the form of an electronic bid template or in the form of
schedules to be submitted by the bidder. The bid template or schedules may include the
following:

Format for response to the Project Brief

Heading Contents

Schedules Schedule 1: Bid form

Schedule 2: Tolling and escalation
Schedule 3: Toll adjustments
Schedule 4: Financial template, including the bidders’ financial model
Schedule 5: Technical proposal
Schedule 6: Programs

Schedule 7: Site requirements
Schedule 8: Commercial issues
Schedule 9: Insurance

Schedule 10: Quality assurance
Schedule 11: Environmental

Schedule 12: Performance guarantees

Schedule 13: Operation and maintenance manuals
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Appendix C: Probity documents

This appendix contains the following probity-related documents:

ClL: Probity plan template

cz: Confidentiality deed (sample)

C3: Declaration of interest (sample)

C4. Brief for engaging a probity auditor (sample)
C5: Probity auditor’s sign-off report template.

C1: Probity plan template

The following is a list of some tasks that should be detailed in a probity plan. Production of
various of the documents listed below may be necessary to establish that probity was achieved.
Content of a probity plan should take account of government guideline material that may be
available at the time. Refer to the Victorian Government Purchasing Board website at

www.vgpb.vic.gov.au.

Probity plan template

Task

Document

Implement brief interim probity procedures, pending government
approval of a project.

Interim probity procedure

Conduct preliminary market soundings and consultation with
stakeholders.

consultation plan

records of discussions and
correspondence

Appoint a steering committee and a project director.

records of the selection and
engagement process

statements of roles and
powers

declarations of interest

confidentiality undertakings

Appoint a procurement team and a probity auditor.

records of the selection and
engagement process

statements of roles and
powers

declarations of interest

confidentiality undertakings

Settle the probity plan

plan endorsed by the probity
auditor
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Probity plan template

Task Document
Develop a statement of probity administrative arrangements, - procurement team manual
including:

levels of authority;
decision making processes;
authorised contact persons; and

storage, access to, dissemination of information and records,
including bids and bid evaluation documents.

Implement training and induction processes as appropriate. - Records of actions taken and
Create a probity culture. participation

Tape Eol briefing meetings (with agreement of all attendees) and - summary report

record attendance. Prepare a summary report of the tape for

bidders and post it on a website or make it available in hard copy. | = t@Pe(s)

record of attendees

Many of the tasks listed below are undertaken for both Expressions of Interest and bids in response to
a Project Brief. A developed probity plan would list the tasks for each, setting out procedures
appropriate to the particular project.

Include in bid documents the intended process for managing bids. | - invitation documents
Include evaluation criteria and selection processes; state how late including

and non-conforming bids will be dealt with and request )

declarations of any bidder’s conflicts of interest. Maintaining the > bid acceptance process

process should not hinder consideration of alternative or

innovative bids. If changes in evaluation criteria through the
process seem likely, redraft specifications to ensure predictable process
format of responses.

» proposed bid evaluation

timetable
Set up process for receipt, recording and acknowledgment of - register of bidders
bids. Ensure no bids are opened prior to the close of the bid
period. copy of letters
acknowledging receipt
Set up information procedures to ensure all bidders have access - list of procedures
to the same information and that commercial-in-confidence ]
information is only available to those who need it; significant - file notes
clarification or further detail is provided to all bidders equally; . copy of letters
telephone queries are handled by a single designated contact; file
notes are made of all conversations, etc. . record of all inquiries, and
responses
Confirm the receipt and currency of all conflict declarations when - conflict declarations
the identity of bidders is known.
Lock up documents and ensure they are kept secure at all times. - list of procedures
Confirm requirements of specification and details of selection - minutes of meeting(s)
criteria. Notify bidders of any significant alternations. If there are
changes, allow all bidders the (same) time and opportunity to - copy of letters

re-submit bids. assessment methodology for

novel or non-complying bids

Assess bids in a timely manner. - timetable, as amended

Document interviews with shortlisted bidders. - interview questions

record of interviews
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Probity plan template

Task

Document

Assess probity of shortlisted bidders and their parent affiliated
companies. This may include corporate information such as
ownership, litigation, directors’ profiles, financial security and past
history.

referee checks
ASIC records

commercial records (e.g.
Dun & Bradstreet or
Standard & Poor’s),

annual returns etc.

Document any meetings for clarification or negotiation of bids.

meeting agenda
file notes

bidders’ confirming letters

Ensure all bids are compared on the same basis and evaluation
criteria have been followed, responses have been assessed
against specific requirements of the specifications. Give reasons
for the choice of the preferred bidder, and ensure these reasons
are clear and defensible.

evaluation sheets

score sheets/comparative
results

minutes of meetings

Document reasons for selection or rejection of bids and prepare
justification statement consistent with reasons for selection.

file notes
minutes of meetings

justification statement

Receive the final report of the probity auditor before
recommending that the Minister signs a contract.

final report of the probity
auditor

Store all documents and tapes to provide a complete and
accurate record of how key functions and activities were carried
out, in accordance with the Public Records Act 1973.

bid file(s)
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C2: Confidentiality deed (sample)

Definition

‘Information’ means information, documents and data stored by any means and any information
made available to the Confidant’ in the course of his or her dealings with the Department8 and
includes information relating to:

(@ any intellectual property rights of the Department;

(b) the financial position or reputation of the Department;

(c) the internal management and structure of the Department;

(d) the personnel, policies and strategies of the Department;

(e) the Department’s clients or suppliers

and information of the Department that has any actual or potential commercial value to the
Department or to the person or corporation which supplied that information.

Non-disclosure

The Confidant will treat as secret and confidential all Information to which he or she has access
or which is disclosed to him or her and will not disclose it to any third party without the prior
written consent of the Department.

If the Department grants its consent, it may impose conditions on that consent. In particular, the
Department may require that the Confidant obtain the execution of a deed in these terms by the
person to whom the Confidant proposes to disclose the confidential information.

The obligations of the Confidant under this deed shall not be taken to have been breached
where the Confidential Information is legally required to be disclosed.

Restriction on use

The Confidant will use the Confidential Information only for the purpose of his or her dealings
with the Department (whether directly or indirectly).

The Confidant will not copy or reproduce the Information without the approval of the Department,
will not allow any other person outside the Department access to the Information and will take all
necessary precautions to prevent unauthorised access to or copying of the Information in his or
her control.

7 The Confidant is [insert name]

8 The Department or Agency is [insert name]
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Survival
This Deed will survive the termination or expiry of any contract between the Department and the

Confidant providing for the performance of services or the provision of goods by the Confidant
(whether directly or indirectly).

Production of documents

Immediately on request by the Department, the Confidant must deliver to the Department all
documents in the possession or control of the Confidant containing Confidential Information.

If, at the time of such a request, the Confidant is aware that documents containing Confidential
Information are beyond his or her possession or control, then the Confidant must provide full

details of where the documents containing the Confidential Information are, and the identity of
the person who has control of them.

Applicable law
This deed shall be governed in accordance with the law of Victoria.

Executed as a deed

SIGNED SEALED AND DELIVERED
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C3: Declaration of interest (sample)

PP UP PP RPRT linsert full name]
OF e [insert business address]
declare that to the best of my knowledge, | do not have:

any financial interest iN the ... (the Subject)
[name subject in issue e.g. bidders for XYZ contract];

any relatives or friends with a financial interest in the Subject;

any personal bias or inclination which would in any way affect my decisions in relation to the
Subiject;

any personal obligation, allegiance or loyalty which would in any way affect my decisions in
relation to the Subject; or

a ‘conflict of interests’, except as set out below:

| undertake to make a further declaration detailing any conflict, potential conflict or apparent
conflict which may arise during the contract period. Should any conflict appear to compromise
me, | agree to abstain from any related decision.
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C4: Brief for engaging a probity auditor (sample)

Background

The engagement brief for a probity auditor should include an outline of the proposed project,
including its aims, scope and reference to any feasibility study (to be attached). Background
material should include the approval to proceed, summary of market research to date, functions

of the successful private party, timelines and key features of the proposed contract (including its
length and options to renew).

Aims

The probity auditor’'s task is to ensure that the process is open and fair, that is, that the bid
evaluation team:

acts within the limitations of prescribed policies, rules and guidelines;
takes into account only relevant matters;
applies rules consistently but not inflexibly;
complies with express conditions set out in the bid documents; and
makes decisions free from external influences.

In addition, the probity auditor is to confirm that the process is:
untainted by interference by any interested party;

conducted in compliance with any applicable Victorian Government Purchasing Board
policies; and

secure and confidential.

Process

To safeguard the integrity of the project and to ensure that the processes of selecting a private
party are carried out in an open and fair way, a probity auditor is required to:

review the request for expression of interest and proposed bid and assessment procedures
from a probity perspective;

endorse a probity plan, including the proposed process for handling bids, maintaining
confidentiality and communicating with bidders. This includes details of the documentation of
contacts, decisions and meetings required to confirm probity at the conclusion of the project;

provide a training session to staff on probity principles and guidelines;

respond to requests for advice to resolve any probity issues during the course of the project,
including ways to redress any errors or omissions;

report any act or omission in the bidding process that affects or may affect the integrity of
the process; and
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review adherence to the probity plan and prepare a report for the chairperson of the project
steering committee on the probity of the process.

Answerability

The probity auditor is engaged by and accountable to the Secretary (or Chief Executive) of the
department or agency [insert name] as an independent probity auditor to the project.

Day-to-day management of the probity auditor is provided by the ........ccccoooiiiiiii .
[name of position]. The probity auditor reports as required to the chairperson of the project

steering committee. The probity auditor prepares a preliminary report for the ..........cccovvvvviveeennn.
[name of position] and presents a final report to the chairperson of the steering committee.

Final report

The final report of the probity auditor is to be substantially in the form of the attached template.

Attendance
The probity auditor is required to attend:

any group briefing sessions with potential bidders;

staff probity meetings;

an initial meeting of each evaluation team; and

debriefing sessions with bidders if requested by the ...................ois [name of position].
The probity auditor is not required to attend:

subsequent evaluation team meetings;

working committee sessions; or

negotiations with bidders

unless he or she believes it is necessary, in specific circumstances, to protect the integrity of the
project.

The probity auditor is given full access to necessary documentation, personnel, meetings and
premises to assess the procurement team’s adherence to probity principles. Intellectual property
in the working papers of the probity auditor remains the property of government. Copies of the
probity auditor's materials may be required during or after the audit for department or agency
records.
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Selection criteria
The probity auditor will:
be available within the timeframe required;
have demonstrable experience in purchasing and/or ethical issues;
be able to demonstrate knowledge and understanding of Victorian Government Purchasing
Board supply policies and guidelines (published at http://www.vgpb.vic.gov.au), and in

particular, the probity processes for bidding and contracting, and bid analysis evaluation,
and any key policies of the department or agency relevant to the project;

have a high level of interpersonal skills and written and oral communication skills;
be independent of government and of all potential bidders;

be of good character and high ethical principles (references are required);

have an understanding of political and commercial sensitivities;

have a practical approach to problem-solving and commercial common sense;
have suitable professional indemnity insurance;

comply with the contract terms and conditions of the department or agency; and

guote within the total cost of the service.

Information required from the probity auditor

The probity auditor should provide:
a statement of experience, qualifications and availability of the probity auditor and other staff
who may assist on the project any staff, demonstrating an ability to meet the selection

criteria;

a statement on the proposed overall approach to the assignment and why the probity auditor
considers he or she is best suited for this position; and

names and addresses of two referees for whom the probity auditor and any staff have
worked on similar consultancies.
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C5: Probity auditor’s sign-off report template

[name]
Secretary

Department of [insert name]
[address]

Final probity audit report for [insert details]

The probity audit for [insert name of project] has been completed up to the bid selection report
stage and is now considered complete.

The report covers the following issues:
(i) description of the scope of the audit;

(i) statement that the probity auditor has fulfilled his or her project brief in order to express an
opinion on the bid process;

(iii) purpose for which the probity auditor’s report has been prepared and those entitled to rely
on it;

(iv) brief description of the probity framework against which the report has been prepared;

(v statement that the audit has been conducted in accordance with this framework;

(vi) explanatory details about the variables that affect the assurance provided;

(vii) any qualification or limitation on the probity auditor's endorsement of the process; and

(viii) findings in the form of an expression of opinion about whether, in all material respects and

based on the probity framework, the process has been undertaken in accordance with
identified probity principles covered in the probity plan.

[auditor’s name]
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Appendix D: Public interest test

Protecting the public interest

Public interest element

Standard

Assessment

Effectiveness

Is the project effective in
meeting government objectives?

List government’s output/service
delivery requirements for the
project:

consider government’s
output/service delivery
requirements in similar
projects delivered
previously, either under
public procurement or
another public/private
partnership; and

identify any minimum
government standards (in
quality or quantity etc.) to be
met for each output/service
delivery requirement
identified above, whether a
legislative or policy
requirement.

Which of the output/service
delivery requirements
identified in the previous
column are met by the
project?

How effectively are the
requirements met, i.e. what
are the mechanisms used to
achieve these
requirements? Are they fully
met, or are they only partly
met?

What are the deficiencies,
i.e. which of the identified
requirements, or what part
of a particular requirement,
does the project not meet
and what are the
consequences? Can this be
addressed?

Accountability and
transparency

Do the partnership
arrangements ensure that:

the community can be well-
informed about the
obligations of government
and the private sector
partner; and

that these can be
oversighted by the Auditor-
General?

Identify government’s
current policy on disclosure
and transparency during
both the bidding and
negotiation stages and after
contract signing.

Identify legal disclosure
requirements and
government obligations, e.g.
Freedom of Information Act.

If there is no policy or there
are no legal requirements,
identify the disclosure
requirements under
previous, similar projects.

Identify Auditor-General's
obligations to oversee
government/private party
obligations. Consider any
legal duties the Auditor-
General may have (e.g.
under specific legislation).

Consider government’s
policy on the Auditor-
General’s role: are there
specific compliance
requirements/standards
under this policy?

Which of the
transparency/disclosure
requirements (of a legal or
policy nature) identified in
the previous column are
met by the project?

How is each requirement
met (i.e. what are the
mechanisms used to
achieve these
requirements)? Are they
fully met, or are they only
partly met?

What are the deficiencies?
That is, which of the
identified requirements — or
what part of a particular
requirement — may not be
met for the length of the
project and what are the
consequences? Can they
be addressed, e.g. through
contractual or regulatory
means?
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Protecting the public interest

Public interest element

Standard

Assessment

Affected individuals and
communities

Have those affected been able
to contribute effectively at the
planning stages, and are their
rights protected through fair
appeals processes and other
conflict resolution mechanisms?

Identify:

> Those individuals/sectors
of the community who
will be affected by the
project; and

> how they will be affected.

(The analysis referred to
below will assist in this
identification process.)

Conduct:

» an appropriate public
consultation process;

> as appropriate, an
environmental impact
analysis (consisting of an
environmental effects
statement. Identify all
other requirements under
environmental and
planning laws and
regulations); and

» social and regional
impact analysis.

Identify relevant rights of
affected individuals and
communities:

> any legal requirements;

» current government
policy requirements; and

> minimum requirements
from previous similar
projects.

Which of the identified
individuals/sectors have had
some form of involvement in
the process? What was

their level of involvement?
Does it meet the identified
legal and policy standards?

Where the planning stages
have not been concluded by
government, how does the
contract/regulatory regime
protect the rights identified
in the previous column
and/or how does it
accommodate the required
redress avenues? What are
the mechanisms?

What are the deficiencies?
That is, which of the
identified requirements (or
what part of a particular
requirement) does the
project not meet and what
are the consequences? Can
this be addressed, e.g.
through contractual or
regulatory means?
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Protecting the public interest

Public interest element

Standard

Assessment

Equity

Are there adequate
arrangements to ensure that
disadvantaged groups can
effectively use the infrastructure
or access the related service?

Identify disadvantaged
groups who will use the
infrastructure or access the
related service and how
they will be using it. (It may
be useful to refer to the
consultations/analysis.)

Identify any specific rights of
the groups identified:

> atlaw (e.g. anti-
discrimination laws);

v

under government
policies; and/or

» from standards agreed to
in previous projects.

Which of the ‘usage’ rights
(of a legal or policy nature)
identified in the previous
column are met by the
project?

How is each identified right
satisfied, i.e. what are the
mechanisms used to
provide and protect these
rights? Are these rights fully
or only partly met?

What are the deficiencies?
That is, which of the
identified rights are not
provided for or protected for
the duration of the project
and what are the
consequences? Can this be
addressed (e.g. through
contractual or regulatory
means)?

Public access

Are there safeguards that
ensure ongoing public access to
essential infrastructure?

Identify what kind of public
access is required, i.e.
when the public needs
access to the infrastructure
and to which parts.

Are there any legal or policy
access requirements?

Which of the identified
access requirements are
met by the project, (i.e.
those of a legal or policy
nature, or otherwise
identified as being required
by the public under the
relevant project)?

How is each identified
access requirement
satisfied? That is, what are
the mechanisms used to
provide and protect these
access requirements? Are
these rights fully or only
partly met?

What are the deficiencies?
That is, which identified
access requirements are
not provided or protected
throughout the project and
what are the
consequences? Can they
be addressed (e.g. through
contractual or regulatory
means)?

Exposure Draft, March 2001

125



Practitioners’ Guide

Partnerships Victoria

Protecting the public interest

Public interest element

Standard

Assessment

Consumer rights

Does the project provide
sufficient safeguards for service
recipients, particularly those for
whom government has a high
level of duty of care, and/or the
most vulnerable?

Identify:

> those recipients to whom
government owes a high
level of duty of care
(either at law, under
government policy or
simply on an ‘as
appropriate’ basis); and

> those who are most
vulnerable. (The
consultations/analysis
conducted previously will
assist in this process.)

Do any rights or needs of
these recipients need to be
provided for or protected by
government:

» atlaw (consider
statutory/regulatory
bodies); or

> under government
policy?

Identify how previous similar
projects protected the
recipients identified above.

Which of the special needs
and rights identified in the
previous column are met by
the project?

How are each of the
identified needs and rights
satisfied (i.e. what are the
mechanisms used to
provide for/protect these
requirements)? Are these
rights fully met, or are they
only partly met?

What are the deficiencies?
i.e. which of the identified
needs or rights are not
provided for or protected
throughout the project and
what are the
consequences? Can they
be addressed (e.g. through
contractual or regulatory
means)?

Security

Does the project provide
assurance that community
health and safety will be
secured?

Identify all public health and
safety standards that
government is required to
meet:

> atlaw (e.g. health and
safety legislation);

v

under government policy;
or

> from government’s
political accountability to
the public.

Which of the health and
safety standards identified
does the project meet?

How is each identified
standard satisfied? That s,
what are the mechanisms
used to protect the public’s
health and safety to the
identified standards? Are
these standards fully or only
partly met?

What are the deficiencies?
That is, which of the
identified standards are not
provided for or protected
throughout the project and
what are the
consequences? Can they
be addressed, e.g. through
contractual or regulatory
means?
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Protecting the public interest

Public interest element

Standard

Assessment

Privacy

Does the project provide
adequate protection of users’
rights to privacy?

Identify the users’ rights to
privacy (whether at law or
otherwise).

Identify government’s
obligations to the public:

> under law;
» under government policy;

> from government’s
political accountability to
the public; or

» from any other
undertaking by
government to the public,
to protect the rights to
privacy identified above.

Which of the rights identified
in the previous column are
protected under the project?

How is each identified right
protected? That is, what are
the mechanisms used to
protect the public’s privacy
rights and hold government
accountable for its
obligations?

What are the deficiencies?
That is, which of the
identified rights are not
provided for or protected
throughout the project and
what are the
consequences? Can they
be addressed, e.g. through
contractual or regulatory
means?
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Partnerships Victoria

Practitioners’ Guide

Appendix F: Indicative project timeline

Indicative timing (weeks)

Stage Major output Timing constraints Progressive Cumulative
The service need ﬁ Statement of o_utput Strategic 2 2
needs over time planning cycle
Option appraisal ﬁ Report on options Planning cycle 4 6
Business case :> Project and - Analysis 4 10
funding approval - Cabinet process
Project Project - Recruitment 8 18
development :V,\ specification and - Analysis
plan
- Development of
project brief and
Bidding process contract
- - Bid preparation
ﬂ Preferred bidder . Evaluation 30 48
- Cabinet
processes
. . Pr?-leCt . Approval to form a Review 2 50
finalisation review :) contract
Final negotiation ﬂ - Signed contract Clarification and 8 58
- Financial close documentation
Contract :Vt\ Service delivery . Construction 80 138
management - Commissioning
T i ;
V! X
_______ ‘__\.K'_________________Sx.,_______
I 1
! . 1
! Ongoing !
e o e e
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Practitioners’ Guide Partnerships Victoria

Appendix G: Glossary

The published Practitioners’ Guide will include a Glossary.
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