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I INTRODUCTION

A. Commencement of the Arbitration

1. This arbitration arises out of events consequent upon the reorganisation and
privatisation of the Czech banking sector as it had formerly existed under the centralised
banking system of the Communist period, which ended in 1990. The Czech Government
privatised one of the major Czech banks, known as IPB (see below, paragraph 33), by selling
the State’s shareholding to a company within the Nomura group of companies. The Nomura
Group (see below, paragraph 42) is a major Japanese merchant banking and financial services
group of companies, which typically operates also through subsidiaries set up in various
countries. The Nomura company which bought the shares in IPB transferred them to another
Nomura subsidiary, Saluka Investments BV (“Saluka”), a legal person constituted under the
laws of The Netherlands.

2. By a Notice of Arbitration dated 18 July 2001 Saluka initiated arbitration proceedings
against the Czech Republic as the Respondent, under Article 8 of the Agreement on
Encouragement and Reciprocal Protection of Investments Between the Kingdom of The
Netherlands and the Czech and Slovak Federal Republic, signed on 29 April 1991 (“the
Treaty”). The Czech and Slovak Federal Republic was dissolved on 31 December 1992, and
its two constituent parts became independent States as the Czech Republic and the Slovak
Republic. The Czech Republic confirmed to the Kingdom of The Netherlands that, upon the
separation of the Czech and Slovak Federal Republic into two separate Republics, the Treaty
remained in force between the Czech Republic and the Kingdom of The Netherlands.

3. In accordance with Article 8(5) of the Treaty, the arbitration tribunal (“the Tribunal”),
in determining its own procedure, has to apply the arbitration rules of the United Nations
Commission for International Trade Law (“the UNCITRAL Rules”). Although, inevitably, at
the time when the Notice of Arbitration was served the Tribunal had not been constituted, the
Claimant’s Notice of Arbitration was, as is usual in these circumstances, given to the
Respondent pursuant to Article 3.1 of those Rules. p

B. Constitution of the Tribunal

4. Article 8 of the Treaty provides that the Tribunal will consist of three persons, each
party appointing one member and those two members appointing a third person as Chairman
of the Tribunal. Within the time-limits set out in that Article the three appointments were
made, Mr Daniel Price being appointed by the Claimant, Professor Dr Peter Behrens being
appointed by the Respondent, and Professor Sir Elihu Lauterpacht CBE QC being appointed
as Chairman by agreement between the two previously-appointed members.

5. On 5 June 2002 Mr Price tendered his resignation. On 20 June 2002 the Claimant
appointed in his place Maitre L. Yves Fortier CC QC as a member of the Tribunal.

6. On 24 February 2003 Professor Sir Elihu Lauterpacht tendered his resignation. The
two party-appointed members of the Tribunal agreed upon the appointment of Sir Arthur
Watts KCMG QC in his place as Chairman of the Tribunal, and the parties were notified of
this on 25 March 2003.



C. Procedural Timetable

7. At a Procedural Meeting held in London on 2 November 2001:

a. it was agreed that the UNCITRAL Rules were the applicable rules of
procedure in this arbitration;

b. the parties accepted the Tribunal’s proposal that registry services for the
arbitration should be provided by the Permanent Court of Arbitration (“PCA”), and the PCA
agreed to provide such services;

c. Geneva, Switzerland, was selected as the place of arbitration, although this did
not preclude the Tribunal from holding meetings at any other place, including The Hague, for
the sake of convenience;

d. English was agreed as the language of the arbitration;
e. arrangements were made for the discovery of certain documents;
f the following timetable for the submission of written pleadings by the parties

was laid down (it being agreed that it would be more appropriate to use the international
nomenclature for the parties’ written submissions rather than the terms used in the
UNCITRAL Rules):

Claimant’s Memorial — 5 March 2002, and
Respondent’s Counter-Memorial — 17 May 2002;

g the possibility of there being a second round of written submissions was
reserved for future decision by the Tribunal, but tentative deadlines were set as follows:

Claimant’s Reply — 19 July 2002, and
Respondent’s Rejoinder — 13 September 2002; and

h. arrangements were made regarding questions of confidentiality.

8. The timetable laid down for the first round of written pleadings was subsequently
amended from time to time, by agreement of the parties.

D. The Written Pleadings

9. Two days before the amended date fixed for the submission of the Claimant’s
Memorial, the Respondent on 13 August 2002 filed a Notice to Dismiss, by which it
requested that the Tribunal dismiss the Claimant’s claims.



10. At a Procedural Meeting in London on 10 September 2002 to consider this request,
the Tribunal ruled that because the facts alleged in the Respondent’s Notice to Dismiss were
so closely related to the facts involved in the principal claim, the dismissal issue should be
Joined to the merits and ruled upon in the Tribunal’s final award.

11.  Meanwhile, in accordance with the amended timetable, the Claimant filed its
Memorial on 15 August 2002.

E. The Respondent’s Counterclaim

12. Before the amended deadline set for the filing of its Counter-Memorial, the
Respondent submitted on 4 December 2002 a Notice of Counterclaim, setting forth a
counterclaim against the Claimant in which it stated that it would elaborate in its Counter-
Memorial.

13. By a letter dated 16 December 2002 the Claimant informed the Respondent of its
view that the Tribunal lacked jurisdiction under the Treaty to hear a Counterclaim by the
Czech Republic. In a subsequent exchange of correspondence, the Claimant proposed that the
Tribunal hear its objections to jurisdiction prior to the filing of the Respondent’s Counter-
Memorial, while the Respondent suggested that any objections to the jurisdiction of the
Tribunal to consider the Counterclaim be raised, and resolved by the Tribunal, after the filing
of the Counter-Memorial.

14 In a “Direction by the Tribunal” (“Direction”) issued on 15 January 2003 the Tribunal
permitted the Respondent to proceed in the manner set out in it Notice of Counterclaim, by
elaborating such claims within its Counter-Memorial (then due to be filed by 21 February
2003), and ordered the Claimant to respond by 31 March 2003 to the parts of the Counter-
Memorial dealing with the Counterclaim by Objections limited to the question of the
Tribunal’s jurisdiction in that respect.

15. The Tribunal added that it expected the Respondent’s elaboration to cover
comprehensively the questions of the Tribunal’s Jurisdiction over the Counterclaim, and
whether any connection is required between the Counterclaim and the Claimant’s claim as
submitted in its Memorial of 15 August 2002 and, if so, the nature and extent of such
connection. The Direction reserved the question whether oral proceedings would be
necessary on this issue, and suspended the proceedings in respect of the rest of the case until
the question of the Tribunal’s jurisdiction over the Counterclaim had been decided.

16. The Tribunal set, and at the request of the parties varied from time to time, a timetable
for the submission by the parties of their pleadings on the issue of jurisdiction, and the parties
duly complied with that timetable as amended.

17. Inits Counter-Memorial, submitted on 7 March 2003, the Respondent both set out its
response to the Claimant’s claims and dealt with the question of counterclaims.

18. As regards its Counferclaim, the Respondent set out the various heads of its
Counterclaim in the Counter-Memorial, and addressed separately the question of the
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Tribunal’s jurisdiction over the Counterclaim. On 15 May 2003 the Claimant filed its
“Objections to Jurisdiction over the Czech Republic’s Counterclaims” (“the Objections™).
This was followed, on 29 September 2003, by the Respondent’s “Response to the Claimant’s
Objections to Jurisdiction over the Czech Republic’s Counterclaims” (“the Response™), and
on 10 November 2003 by the Claimant’s “Reply to the Czech Republic’s Response to the
Claimant’s Objections to Jurisdiction over the Czech Republic’s Counterclaims” (“the
Reply™).

19.  On 11 November 2003 the Respondent requested a hearing on the issue of the
Tribunal’s jurisdiction over its Counterclaim. The Tribunal fixed 6 March 2004 for the
hearing, and the Tribunal and the parties met in London on that date for the purpose of
hearing oral argument on this issue.

20.  On 7 May 2004 the Tribunal handed down its Decision on Jurisdiction over the Czech
Republic’s Counterclaim (“Decision on Jurisdiction over Counterclaims™). For the reasons
set out in that Decision, the Tribunal decided

a. that it was without jurisdiction to hear and determine the Counterclaim put
forward by the Respondent in its Counter-Memorial;

b. that that Decision was without prejudice to the issue raised by the
Respondent’s Notice to Dismiss of 15 August 2002, which had been joined to
the merits by the Tribunal’s ruling of 10 September 2002;

c.  that questions of costs arising as a result of the presentation by the Respondent
of the Counterclaim set out in its Counter-Memorial were reserved until final
consideration could be given to questions of costs in this arbitration as a
whole; and

d. that the Tribunal would separately set out a revised timetable for the remaining
written pleadings of the parties.

2l. In a letter dated 9 June 2004 the Claimant subsequently raised a question as to the
effect of the Tribunal’s Decision on Jurisdiction over Counterclaims, contending that Part IV
of the Respondent’s Counter-Memorial (in which the Respondent had set out its arguments
on its counterclaims) was to be treated as struck out and that in consequence the Claimant
need not in its Reply deal with the matters contained in that Part IV. After obtaining the
views of the parties the Tribunal on 26 July 2004 conveyed to the parties its view that its
Decision on Jurisdiction over Counterclaims had the consequence that Part IV of the
Respondent’s Counter-Memorial was no longer relevant to the arbitration in so far as it
concerned the question of counterclaims, but that it did not necessarily follow that Part IV
was also irrelevant to other questions which might still arise in the arbitration. Since the
possible relevance of Part IV to such other questions was a matter to be argued by the parties
as part of the further proceedings on the merits, the Tribunal was unable to agree to the
Claimant’s request that the Tribunal should now order that Part IV be struck out of the
pleadings altogether. :



F. Subsequent Procedural Timetable

22. Having already received the Claimant’s Memorial and the Respondent’s Counter-
Memorial, the Tribunal on 9 June 2004 endorsed the parties’ agreement to the following
timetable for the submission of further written pleadings:

Claimant’s Reply — 24 September 2004; and
Respondent’s Rejoinder — 4 February 2005.

Those further written pleadings were submitted by the parties within the time allowed for
them.

G. Oral Hearings

23.  In subsequent discussion with the parties, it was agreed that oral hearings would be
held in London, at the International Dispute Resolution Centre, from Friday, 8 April 2005 to
Wednesday, 20 April 2005. The hearings duly took place between those dates.

24, Atthose hearings, the Tribunal was addressed by:

On behalf of the Claimant: Mr Jan Paulsson
Mr Peter Turner
Professor James Crawford SC

' On behalf of the Respondent: Mr George von Mehren
In addition, the Tribunal heard the following witnesses:

Called by the Claimant: Mr Randall Dillard
Professor Hyun Song Shin

Called by the Respondent: Mr Michael Descheneaux
Mr Pavel Racocha
Mr Ludgk Niedermayer
Mr Jan Mladek
Mr Pavel Mertlik
Mr Kamil Rudolecky
Mr Ivan Pilip
Mr Pavel Kavanek
Professor Joseph J. Norton
Mr Brent Kaczmarek

25.  After the conclusion of the oral hearings, the Tribunal allowed the parties, if they so
wished, to file post-hearing briefs by 30 June 2005. Both parties filed post-hearing briefs
within that deadline.



IL. THE FACTS

26.  Saluka claims in this arbitration that the Czech Republic acted in relation to Saluka
and its investment in a manner inconsistent with the Czech Republic’s obligations under the
bilateral investment treaty (“BIT”) between The Netherlands and the Czech Republic. In
particular, Saluka claims that it was deprived of its investment contrary to Article 5 of that
treaty, and that, contrary to Article 3, its investment was not treated fairly and equitably.

27.  While the parties differed as to some of the facts and as to the interpretation to be
made of the facts (those differences will emerge later in this Award), it appears to the
Tribunal that the essential facts underlying this dispute were as follows.

A. The Banking System in Czechoslovakia during the Period of Communist Rule

28.  As was the case in many sectors of the economy, the banking sector in Communist
Czechoslovakia — more formally, the Czech and Slovak Federal Republic — was highly
centralised: it was an integral part of central State economic planning. That Communist era
came to an end in 1990.

B. The Agreement on Encouragement and Reciprocal Protection of Investments
Between the Kingdom of the Netherlands and the Czech and Slovak Federal

Republic 1991

29.  Asastep towards encouraging the development of a market economy in this former
Communist State, a number of Western States concluded BITs with the Czech and Slovak
Federal Republic. One such treaty was the Agreement on Encouragement and Reciprocal
Protection of Investments Between the Kingdom of the Netherlands and the Czech and
Slovak Federal Republic 1991 concluded with The Netherlands on 29 April 1991. The Treaty
entered into force on 1 October 1992.

C. The Separation of the Czech Republic and Slovakia

30.  Following the end of the Communist era, the Czech and Slovak Federal Republic
separated into its two constituent parts on 31 December 1992, and in its place the two
independent States of the Czech Republic and Slovakia were created.

31. The Treaty had been concluded with the former State, the Czech and Slovak Federal
Republic. By letter of 8 December 1994, the Minister of Foreign Affairs of the Czech
Republic confirmed to the Minister of Foreign Affairs of the Kingdom of The Netherlands
that the Treaty remained in force between the two States. No question of State succession in
relation to the Treaty has been raised by the parties in this arbitration. The Tribunal, and the
parties, have therefore proceeded on the basis that the Treaty applies to the situation which
has given rise to the present dispute.
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D. The Reorganisation and Privatisation of the Banking System in the Czech
Republic )

32. With the end of the period of Communist rule in 1990 and the subsequent
establishment of the Czech Republic, the Czech authorities also took various steps to
transform the economy into a more market-based system. This involved amongst other things
attracting investment from abroad in order to provide the expertise to assist with this
transformation. In particular it was necessary to reorganise the previously centralised banking
sector.

33. By about 1994, the distinct segments of the former centralised banking system which
revolved around the State Bank of Czechoslovakia had separated into four large State-owned
commercial banks which dominated the banking sector in the Czech Republic. These “Big
Four” banks were Ceskd spofitelna, a.s. (“CS”), Komeréni banka, as. (“KB”),
Ceskoslovenskd obchodni banka a.s. (“CSOB”), and Investi¢ni a PoStovni banka a.s. (later
known as IP banka a.s., or “IPB”). The Czech banking sector was administered and regulated
by the Czech National Bank (“CNB”).

34.  IPB was the result of a merger in December 1993 between a bank known as “IB”
(which had been formed in 1990 from part of the State Bank of Czechoslovakia) and the Post
Office Bank: this merger gave IPB a right to provide banking services at 3,500 branches of
Czech Post Offices until 2008 — the country’s largest retail banking network. IPB, however,
did not just conduct a banking operation. By early 1996 it also managed a varied industrial
portfolio, which included a substantial (83%) holding of shares in Plzefisky Prazdroj, the
company that produces Pilsner Urquell beer. IPB’s corporate structure involved a
Management Board of Directors (responsible for the day-to-day management of the bank)
and a Supervisory Board (appointed and/or elected by IPB’s shareholders and employees, and
responsible for general supervision and control), together with a General Assembly of
shareholders. There was also a Chief Executive Officer.

35.  With the end of the Communist period of control, the Czech Republic sought to
transfer large parts of its hitherto State-owned economy into private ownership. It wanted to
do this as rapidly as possible, and embarked upon a system of “mass voucher” privatisation —
a system whereby State-owned firms were converted into joint stock companies, the shares in
which were sold to Czech citizens for vouchers which they purchased for a nominal price.
This process was substantially completed in two waves, and was concluded by 1995. In the
case of larger and more strategic enterprises, however, only part of the share ownership was
distributed through this mass privatisation procedure. A State agency known as the National
Property Fund (“NPF”) retained a significant stake in these strategic enterprises, which
included the Big Four banks — IPB, CSOB, CS and KB. The Czech State retained (directly or
indirectly) a significant minority stake in and control over these banks: while the precise
degree of the State’s shareholdings varied over time, at the times relevant to these
proceedings, the State’s stake in CS amounted approximately to 45%, in KB to 48.75%, in
IPB to 36%, and in CSOB to 46%. The final sale of the State’s remaining stakes in the banks
and their privatisation was to follow in the period 1998-2001.
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E. The Czech Banking Sector’s “Bad Debt” Problem

36.  One of the legacies from the Communist era was a large level of outstanding debt,
much of which included non-performing loans granted to large State enterprises which were
insolvent. A large proportion of this bad debt problem found its way to the balance sheets of
the Big Four banks. From them it was passed to the State-owned debt consolidation agency,
Konsolidaéni banka, s.p. 1 v likvidaci (“KoB™), which bought specific loans from the banks,
whereby the purchase price exceeded the value of the loans. By 1995 most Communist-era
bad debts had fed through the system.

37.  However, economic practices in the post-Communist period created a substantial
further bad debt problem in relation to new loans. It was government policy to continue the
supply of credit to newly privatised firms, not necessarily on commercial terms, in order to
keep the firms operating while they undertook the necessary restructuring; this liberal credit
policy was applied even when, in truth, the firms being assisted were floundering and had
ceased to service their loans. The Big Four banks (in which the State retained a significant
stake) assisted in the carrying out of this policy. The balance sheets of the Big Four banks
were once again seriously affected. By the end of 1999 the stock of non-performing loans in
the portfolios of commercial and special institutions associated with the transformation of the
economy amounted to one third of total loans or the equivalent of 26% of the Czech
Republic’s gross domestic product (“GDP”): a World Bank study in 2000 noted that this was
one of the highest ratios in the new market economies of Central and Eastern Europe.

38.  The problem was exacerbated by the absence at the time in the Czech legal system of
an effective procedure to enable creditors to enforce payment of debts owing to them:
moreover, collateral security for loans could not be sold without the debtor’s consent. The
CNB reported in 1997 that “[t]he balance between the rights and obligations of debtors and
creditors is, on the long-term basis, tilted in favour of the debtors.”' Some improvements in
the legal regime regarding creditors’ rights were made by new legislation, but this only
entered into force on 1 May 2000.

39.  This combination of relatively liberal credit policies and inadequate creditors’ rights
created a new “bad debts” or “bad loans” problem for the Czech banking system. By 1998 the
Big Four banks again had a large non-performing loan problem, estimated at 34% for KB,
23.3% for CS, 16.6% for CSOB, and 21.75% for IPB.

40. A new Social Democratic Government which came to power in June 1998 sought to
address these problems by action directed at business enterprises, through what was referred
to as a “Revitalisation Programme”; both the Prime Minister and Minister of Finance
expressly rejected the provision of further State aid directly to the banks. The new
Government also claimed that it would improve creditors’ rights, thereby helping creditor
banks to recover their loans, but these promises either were not fulfilled, or were only
fulfilled belatedly.

41.  Given the continuing inadequacies in the legal regime of creditors’ rights, the CNB
felt obliged to take tough regulatory action in mid-1998 to protect the stability of the banking
system. This action seriously affected the performance of the major banks, which had to
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allocate a substantial part of their operating profits to additional provisions and reserves,
causing some to return substantial losses for 1998.

F. Nomura’s Acquisition of Control over IPB on 8 March 1998

42.  Meanwhile, from mid-1996, Nomura began negotiations for the purchase of the
State’s shares in IPB. At this point the Tribunal must observe that “Nomura” is, in these
proceedings, something of a portmanteau term. The Nomura Group, as a major international
provider of banking and financial services, operates through a complex of associated and
subsidiary companies, and it is not always easy to distinguish the separate capacities in which
they act. For present purposes, it is convenient to distinguish between (1) the overall Nomura
enterprise (which will be referred to as “the Nomura Group”, “Nomura International” or
sometimes simply “Nomura”), (2) an English-incorporated Nomura subsidiary known as
Nomura Europe plc (“Nomura Europe” or sometimes simply “Nomura”), and (3) the Dutch-
incorporated Nomura subsidiary known as Saluka Investments BV (“Saluka™) and the
Claimant in these arbitration proceedings. It is not, however, always possible to distinguish
between these various emanations of Nomura, particularly since neither party has consistently
made the necessary distinctions, much of the correspondence tendered in evidence is on
writing paper headed “Nomura International PLC” even when dealing with the consequences
of the Nomura/Saluka shareholding in IPB, and the Respondent indeed avowedly uses the
term “Nomura” and “Saluka” interchangeably, in keeping with its view that as a practical
matter Saluka is a mere shell used by Nomura for its own purposes.

43.  The Nomura Group had had considerable direct experience of the Czech economy
since about 1990, including advising the Czech Government on the privatisation of Czech
breweries, and experience of the Czech banking sector, having previously advised both the
Government and the Big Four banks in general as well as IPB in particular (with whom it had
a long-standing relationship); it had also invested in Czech enterprises, and had an office in
Prague since 1992.

44.  In April 1996 IPB appointed Nomura to manage an equity offering, but ultimately this
offering was abandoned. On 26 September 1996 Nomura offered to purchase the
Government’s shareholding in IPB at the price of CZK 300 per share, and to provide CZK 9
billion of new capital to the bank. The Government’s shareholding consisted of 31.5% of
IPB’s shares held through the NPF, and a further 4.8% through other sources, in particular
Czech Post — a total Government holding of some 36.3%.

45. A Nomura delegation led by Mr Yoshihisa Tabuchi (a Director and Counsellor at
Nomura) met Mr Viclav Klaus (Prime Minister), Mr Ivan Ko&4rmik (Minister of Finance),
Mr Josef Togovsky (Governor of the CNB) and others, including the management of IPB, at
the end of October 1996 to discuss Nomura’s offer. By about that time, Nomura reached an
understanding with IPB’s management that control over IPB would be exercised through
shareholders agreements between Nomura and the management of IPB.

46. On 27 November 1996 the Government announced its intention to sell its
shareholding in IPB through a public tender process, and therefore rejected Nomura’s offer to
buy the shares. :
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47.  An internal Nomura analysis of December 1996 concluded that the viability of IPB as
an investment depended on State support. Even so, on 23 December 1996, Nomura, through
various subsidiaries, purchased approximately 5% of IPB shares (and by April 1997 had
acquired almost 10% of IPB’s shares). In or about December 1996 Nomura retained the firm
later known as Price Waterhouse Coopers (after the merger of Price Waterhouse and Coopers
& Lybrand in July 1998) to conduct due diligence of IPB: previously Nomura, as an “insider”
working for IPB’s management, had conducted extensive due diligence in connection with
the abandoned equity offering of April 1996.

48.  On 24 March 1997 the tender for the sale of up to 36% of the shares in IPB was
announced by the NPF. The next day, Nomura International wrote to the Vice-Chairman of
the NPF to declare its interest (the only other bidder to respond was ING Financial Services
International). On 17 April 1997 Nomura presented a proposal to the Government for the
purchase of the NPF’s minority stake at CZK 300 per share (subject to due diligence and
documentation).

49.  As it was already a (minority) shareholder in IPB, Nomura then on 16 April 1997
entered into a shareholders agreement with other IPB shareholders whereby Nomura affiliates
would offer to purchase the State’s interest in IPB, and Nomura and the IPB management
would jointly exercise control of IPB. On the same day, a second shareholders agreement
which gave certain employment benefits to some of IPB’s senior officials was also
concluded.

50.  On the next day, 17 April 1997, Nomura presented the NPF with a proposal to
purchase its IPB shares and strengthen IPB’s capital, and it informed the NPF that it had
entered into shareholders agreements which gave it a strong position in IPB.

51. On 29 April 1997 Mr Jifi Tesaf and Mr Libor Prochizka, two senior members of
IPB’s Managing Board, were detained on charges of embezzlement. They were subsequently
released, but nevertheless (and against a background of generally low public confidence in
the banking sector) IPB’s share price fell and clients began withdrawing funds. The NPF
suggested to Nomura that, as a mark of confidence in IPB, a Nomura employee should join
IPB’s Management Board. Accordingly, in May 1997, Mr Eduard Onderka, a Director within
Nomura’s Merchant Banking Group, was appointed to IPB’s Management Board; Nomura
also provided a CZK 5 billion liquidity line to IPB following the drain on its liquidity caused
by the outflow of deposits.

52.  After receiving a provisional report on IPB from Price Waterhouse Coopers in June
1997, and a further Nomura internal analysis, both of which drew attention to IPB’s poor
financial position, Nomura International submitted a further proposal to the Government on
16-17 June 1997 whereby Nomura and the NPF would together have a controlling majority of
IPB’s shares. The Government rejected this proposal as not being consistent with
Government policy, and requested Nomura to submit a further proposal on the lines of an
outright purchase of the NPF’s shareholding.

53. On 7 July 1997 Nomura submitted a new proposal for the purchase of up to 36.29%
of IPB’s share capital at CZK 285 per share (subject to due diligence and documentation);
Nomura also proposed to subscribe a new issue of not more than 60,000,000 shares in IPB
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(totalling CZK 6 billion), and an issue of 10-year subordinated bonds with a total face value
not exceeding CZK 6 billion, with another similar issue if needed; and Nomura required a 10-
year extension of IPB’s franchise agreement with the Czech Post Office.

54.  On 23 July 1997 this proposal was accepted by the Government. The purchase price
was subject to adjustment based on IPB’s net asset value (with the transaction capable of
being unwound if the adjusted share price was below CZK 100 per share).

55. Matters appear to have rested there for several months. During that time (and
particularly in July and August 1997) Nomura conducted further studies of IPB’s financial
position. These forecast that Nomura’s anticipated profit from its IPB transaction would be
US$50-88 million, but also made it clear that IPB was in a serious financial state and without
a large and immediate injection of capital, IPB could face forced administration, and that
there were serious risks to investing in IPB.

56.  In September-October 1997 Nomura sought an assurance from Mr Ivan Pilip (then
Minister of Finance) that others of the Big Four banks would not be privatised under
conditions more favourable to their investors than the conditions being offered to Nomura.
Mr Pilip said that if he remained Finance Minister he would privatise other large banks in the
same way as IPB, i.e. sell them in the condition they were in and without helping them to
solve their debt problems prior to their sale, but added that he could not give Nomura any
assurance that the privatisation of the other banks would proceed in the same way as the
privatisation of IPB, since he could not bind a different future government which might adopt
a different policy. Nor was any such assurance included in the eventual Share Purchase
Agreement.

57.  On 18-19 January 1998 Nomura and the NPF agreed to submit two alternative
versions of their prospective share purchase agreement to the Government for approval, each
based on different valuations of IPB’s shares. The first provided for a share price of CZK 117
plus a commitment by Nomura to subscribe to CZK 6 billion of new share capital in IPB and
an underwriting commitment for CZK 6 billion of subordinated debt; the second provided for
a share price of CZK 147 and the same commitment to subscribe to CZK 6 billion of new
share capital but only a “reasonable efforts” commitment for the issue of the CZK 6 billion of
subordinated capital for the bank. On 2 February 1998 IPB’s auditors Ernst & Young (on the
basis of whose audit the Government insisted on working) confirmed that the net asset value
of IPB shares was (as at 31 July 1997) CZK 147 per share. Price Waterhouse Coopers were
unable to finalise a parallel audit of IPB on behalf of Nomura. The Government, in choosing
between the two alternative versions of the prospective share purchase agreement, selected
the alternative with the higher purchase price, namely CZK 147 per share.

58. From 3-4 February 1998, a Nomura International representative, Mr David Thirsk,
met with a representative of IPB’s senior managers to discuss Nomura’s plans for IPB, which
linked Nomura’s purchase of IPB shares with Nomura’s purchase of a shell company to hold
IPB’s Pilsner Urquell shares (as to which, see below, paragraphs 68-69). On 6 February 1998
Nomura wrote to the NPF emphasizing that Nomura was not entering into IPB as a strategic
partner (i.e. an investor who acquires a company with a view to integrating the acquisition
into its operations), but rather that it intended its role to be that of a limited recourse equity
investor in IPB, or portfolio investor (i.e. an investor who acquires shares in a company as an
investment, with a view to their eventual sale at, it would be hoped, a profit). Consistent with
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this view of its position, Nomura Europe limited its shareholding in IPB to less than 50%,
holding most (and eventually all) of its shares through Saluka, and allowing Nomura
personnel to act only as shareholder representatives on IPB’s Supervisory Board, and not as
executive directors on IPB’s Management Board.

59. At about this time, Nomura had agreed with certain significant counterparties an
option — the so-called “Put Option” — whereby Nomura Europe could put its shares in IPB (at
an initial price of CZK 115 per share) towards the purchase of other assets (notably IPB’s
holding of Pilsner Urquell shares), clearing the way for Nomura Europe’s eventual
acquisition in March 1998 of the NPF’s shares in IPB. During this period the complex series
of transactions regarding the acquisition and sale of Pilsner Urquell shares taking place (see
below, paragraphs 68-69).

60.  On 16 February 1998 and 2 March 1998 Nomura Europe submitted to the Czech
authorities a paper on a “Strategy of Nomura Europe plc for IPB” in support of its application
for CNB approval for its purchase of IPB shares: that approval was required by section 16 of
the Czech Banking Act 1998. Nomura Europe did not disclose in this paper the Put Option
which it had negotiated, nor its objectives in relation to the Pilsner Urquell shares. On 20
February 1998 Nomura filed for approval by the Office for the Protection of Economic
Competition (“OPC”) of its acquisition of IPB shares; it did not inform the OPC that Nomura
indirectly controlled the Radegast brewery and that IPB indirectly controlled the Pilsner
Urquell brewery (the OPC’s approval was given on 13 May 1998).

61.  On 4 March 1998 the Government approved the sale of the IPB shares held by the
NPF to Nomura Europe. On 7 March 1998 Nomura entered into a new shareholders
agreement with the other parties to the shareholders agreement of 16 April 1997.

62.  On 8 March 1998 Nomura Europe signed a Share Purchase Agreement with the NPF
for the purchase of its approximately 36% holding of 20,620,083 IPB shares for about CZK 3
billion. The Agreement contemplated that Nomura Europe could- transfer its shares to any
special purpose company, trust, foundation, Anstalt or other entity, and provided also for a
capital increase in IPB by a subscription of 60,000,000 further shares at CZK 100 per share,
and for Nomura to reasonably endeavour to procure the underwriting of CZK 6,000,000 of
subordinated debt. The total strengthening of IPB’s balance sheet was thus some CZK 12
billion (about US$348 million). The Agreement also gave the NPF pre-emption rights for a
period of 5 years over the shares sold to Nomura Europe. The issue of the 60,000,000 shares
was approved the next day at an extraordinary general meeting of IPB. Nomura Europe
subscribed to all of those shares, at CZK 100 per share.

63.  Certain important personnel changes were also made at the same time: Mr Randall
Dillard and Mr Eduard Onderka were appointed to the Supervisory Board of IPB, Mr Jifi
Tesaf resigned as Chairman of the Board of Directors and moved to the advisory level of the
Supervisory Board, Mr Libor Prochazka resigned as Chief Executive Officer and became
Deputy Chief Executive responsible for investment banking, and Mr Jan Klacek was
appointed Chairman and Chief Executive Officer. Later, on 12 June 1998, Mr Daniel Jackson
was appointed to the Supervisory Board of IPB. =
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64.  On 10 July 1998 Nomura provided IPB with access to a US$70 million revolving
credit facility.

65. With its existing holding of about 10%, Nomura Europe now held, as a result of these
transactions and the acquisition of the further 36%, some 46% of IPB’s shares, thus giving
Nomura Europe effective (although still minority) control over IPB.

66.  The sale to Nomura Europe of the NPF’s shareholding in IPB was the first situation in
which the Czech Republic had fully disposed of its holding in a major bank. To some extent,
therefore, it was a precedent for the projected privatisation of the whole banking sector,

G. Acquisition and Sale of Pilsner Urquell Brewery

67.  In September 1997 IPB filed a merger notification with the OPC regarding Radegast
and Pilsner Urquell breweries, but the merger was disapproved by the OPC on 10 December
1997 — a decision against which IPB appealed on 17 December 1997, and in which Nomura
itself intervened on 19 January 1998 in support of IPB’s appeal. That 10 December decision
was cancelled on 5 June 1998. Further enquiries were ordered, but the merger was again
disapproved on 12 August 1998, and again Nomura appealed but the merger notification was
withdrawn on 22 November 1998, and the OPC closed the proceeding on 23 December 1998.

68.  An internal “Transaction Structure” paper was prepared on 3 February 1998 by
Nomura for its proposed purchase of IPB shares. In that paper IPB’s shareholding in the
company producing Pilsner Urquell beer was identified as IPB’s most valuable strategic
holding, and the paper indicated an intention, first, to buy 62.8 million shares in IPB for an
amount which would be equal to the purchase price of the Pilsner Urquell shares, and,
second, to sell those shares later to an international brewery company for a much greater
price. On 3-4 February 1998, a Nomura International representative, Mr David Thirsk, met
with a representative of IPB’s senior managers to discuss Nomura’s plans for IPB, which
linked Nomura’s purchase of IPB shares with Nomura’s purchases of a shell company to hold
IPB’s Pilsner Urquell shares. On 5 February 1998 Nomura concluded a Cooperation
Agreement with IPB’s management. Under this agreement IPB would contribute its Pilsner
Urquell shares, and Nomura would contribute its substantial (59.22%) interest in Radegast
Brewery (which a Nomura affiliate had purchased from IPB on 19 September 1997) to a new
entity. As already noted (above, paragraph 60), in its paper on a “Strategy of Nomura Europe
ple for IPB” which Nomura Europe submitted to the Czech. authorities in support of its
application for CNB approval for its purchase of IPB shares, Nomura Europe did not disclose
the Put Option which it had negotiated, nor its objectives in relation to the Pilsner Urquell
shares. Similarly, in filing on 20 February 1998 for the OPC’s approval of its acquisition of
IPB shares, Nomura did not inform the OPC that Nomura indirectly controlled Radegast and
that IPB indirectly controlled Pilsner Urquell. The OPC’s approval was given on 13 May
1998. On 25 February 1998 Bankovni Holding a.s. (“Bankovni” — an affiliate of and
controlled by IPB) purchased Bivalence, renamed the next day Ceské pivo, a special purpose
company whose only shareholder was Bankovni and whose only assets proved to be the
Pilsner Urquell shares it purchased (with deferred payment) from IPB on 26 February 1998
and which it was to administer (Nomura appears never to have transferred its Radegast
brewery shares to Ceské pivo as originally planned). On 26 February 1998 Ceské pivo signed
an agreement with IPB to buy the bank’s majority shareholding in Pilsner Urquell brewery.
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69.  On about 4 March 1998 Nomura set in motion a complex series of transactions which
by June 1998 resulted in Pembridge Investments BV (“Pembridge”), a Nomura controlled
entity, having the right to pay for the Ceské pivo shares (i.e. holding Pilsner Urquell) with
IPB shares. A further series of complex transactions between 31 May 1999 and 3 June 1999
involving three Cayman Islands companies — referred to as Torkmain, Levitan and Tritton —
led to Nomura acquiring 84% of the shares of the Pilsner Urquell brewery with the right to
pay for them by the delivery of IPB shares. These various transactions successfully operated
the Put Option which Nomura had negotiated earlier (above, paragraph 59). In December
1999 Nomura International entered into an agreement which combined the Pilsner Urquell
shares and Radegast shares, and then transferred all of those shares to a Dutch company,
Pilsner Urquell Investments BV, and then sold that company to South African Breweries for
a sum greatly in excess of the amount originally paid by Nomura for the Pilsner Urquell
shares.

H. The Transfer of Nomura Europe’s IPB Shares to Saluka

70.  Meanwhile, Saluka Investments BV (“Saluka”) had been established on 3 February
1998 as a special-purpose vehicle for the express purpose of holding the shares in IPB the
purchase of which Nomura Europe was contemplating at the time. Saluka was incorporated in
The Netherlands on 3 February 1988, and was owned by a Dutch charitable trust, Stichting
Saluka Investments, and was managed by Nationwide Management Services BV

71. With its purchase of IPB shares completed, Nomura Europe, pursuant to the Share
Purchase Agreement and with the approval of the CNB, transferred its IPB shares to Saluka
in two tranches. In this way Saluka acquired ownership of 51,315,283 shares of Nomura
Europe’s IPB shareholding on 2 October 1998, and Nomura Europe’s remaining 10,465,421
shares on 24 February 2000. Saluka bought these shares by issuing promissory notes to
Nomura Europe, those notes being secured by a pledge over the shares; that pledge provided
that Nomura Europe had the right to vote on the IPB shares. At the same time, Saluka entered
into an agreement with Nomura International plc whereby the latter became Saluka’s sole
sales agent for the IPB shares. '

72.  Saluka thus became the registered holder of the 61,780,704 shares in IPB which are
the subject matter of this arbitration. Saluka subsequently agreed with Nomura Europe in
June 2000 to sell the shares in return for the cancellation of the promissory notes which had
been issued to pay for them. However, by the time of the hearings in this arbitration and still,
so far as the Tribunal is aware, at the date of this Award, Saluka continues to hold the shares
pending an instruction from Nomura Europe as to whom to transfer them: no such instruction
has been given because of certain unresolved disputes. Consequently, at the time this
arbitration was initiated, Saluka continued to be the registered holder of the IPB shares.

73.  Ttis thus apparent that ownership of the controlling shares in IPB — and with it control
over IPB’s other assets — vested in Saluka. In reality and in substance, however, it is equally
apparent that Saluka’s rights of ownership seem to have been exercised in accordance with
directions given by Nomura Europe or other elements of the Nomura Group. This duality of
ownership and control is reflected in the parties’ pleadings, which in general do not
distinguish carefully or consistently between Saluka and Nomura (whether Nomura Europe
or other elements of the Nomura Group). '
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74.  Upon acquiring effective control of IPB, Nomura set about various reorganizations of
IPB’s senior personnel, its banking strategy, its portfolio activities, its customer relations, its
loan and loan recovery strategies, and its operational arrangements — all in the interests of
strengthening IPB’s market position in the Czech banking sector. These measures had
considerable success, and IPB’s position improved markedly.

L. The Government’s Assistance to the Banking Sector (1998-2000)

75.  While IPB is the Czech bank of principal importance for this arbitration, it was, as
already noted, just one of the Big Four Czech banks, together with CSOB, CS and KB. In
addition was the State-owned bad debt agency, KoB.

76. By mid-1998 the Czech banking sector was in serious difficulties, mainly as a
combined result of the existence of a large bad debt problem, inadequate provision for
creditors to enforce the rights to recover their loans, and the tough new regulatory steps taken
by the CNB. One of the banks’ particular problems was their ability or otherwise to maintain
a capital adequacy ratio above the 8% minimum limit fixed by the CNB; if the ratio fell
below that level, the CNB would have to take remedial measures, possibly involving
revocation of a bank’s banking licence.

71. The Czech Government embarked on a process of finally privatizing the Big Four
banks which had previously only been partially privatised (above, paragraph 35). From early
1998 onwards the Government took a number of steps to assist one or other of the Big Four
banks to overcome the difficulties with which they were faced. These varied forms of
assistance mainly included, but were not necessarily limited to, those types mentioned
hereunder.

78.  As regards KB, the CNB at first saw no need for State participation in efforts to
resolve KB’s bad debt problem. However, in October 1998, the CNB itself proposed State
participation in the light of recent developments in the financial markets. State participation
in strengthening KB’s capital participation was seen as necessary, especially given KB’s
dominant position in the Czech banking sector and the wider economic destabilisation to
which serious weakening in its position could lead. The Czech Government decided by
Resolution No. 820 of 28 July 1999 to arrange the purchase of major stocks of non-
performing loans which were on KB’s balance sheet. Accordingly, in August 1999, KoB
purchased CZK 23.1 billion of KB’s non-performing loans (at 60% of their face value)
amounting to a capital injection into KB of CZK 9.5 million. From December 1999-January
2000 the NPF subscribed to an increase of CZK 6.77 billion in the share capital of KB,
thereby increasing the NPF’s shareholding in KB from 48.74% to 60%. Despite these
injections of State funds, KB reported a loss of CZK 9.2 billion for 1999. On 16 February
2000 the Government resolved to transfer a further CZK 60 billion of KB’s non-performing
loans, this time to a subsidiary of KoB but again at 60% of face value, amounting to a capital
injection into KB of CZK 36 billion. By 2000 its share price had nearly trebled compared
with its low point in 1999. The Government renewed its attempt fully to privatise KB by
selling its now-majority stake in the bank. To facilitate a sale, KoB guaranteed a portfolio of
KB’s classified loans up to CZK 20 billion: this guarantee was signed on 29 December 2000,
thereby avoiding the need for approval by the Czech Parliament under a new law which came
into force on 1 January 2001. The net value of State assistance to KB in the period 1998-2000
thus amounted to some CZK 75 billion (with a further tax break to KB of CZK 4 billion
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which only recently came to light). On 28 June 2001 the Czech Republic sold its 60% share
in KB to Société Générale S.A. for CZK 40 billion (or EUR 1.19 billion).

79.  CS, too, had a major bad debt problem. Its significance as a major element in the
Czech banking sector made its continued viability important to the Czech Government. Its
ability on its own to maintain the required 8% capital ratio was in doubt, but its private
investors were unwilling to participate in any capital injections. The Government stepped into
the breach. On 27 May 1998 the Government resolved to transfer CZK 4.1 billion to CS to
cover losses of CS related to its deposits in the failed “AB banka.” On 9 December 1998 the
Government resolved that CZK 10.5 billion of CS’ classified loans should be transferred to
KoB at a price of CZK 4 billion (although their security value was much less). In December
1998 CS and KoB concluded an agreement for a ten-year loan for subordinated debt
amounting to CZK 5.5 billion, which was fully funded by KoB on 23 December 1998. On 10
March 1999 the Government resolved to double CS’ share capital from CZK 7.6 billion to
CZK 15.2 billion. On 8 November 1999 the Government approved the purchase of CZK 33
billion of CS’ non-performing loans by KoB at 60% of their face value, up to a maximum of
CZK 20 billion. Meanwhile, in October 1999, the Government had embarked on the
privatisation of CS by way of a sale of the NPF’s substantial stake in CS to Erste Bank of
Austria, to whom the Government gave an exclusive negotiating position. To facilitate the
conclusion of this sale the Government gave on 2 February 2000 a State guarantee until 2005
against losses from non-performing loans which were on the balance sheet of CS at the end of
1999 (the guarantee covered a portfolio of loans with a book value of CZK 88 million) and
sold its (the NPF’s) shares in CS to Erste Bank for CZK. 19 billion.

80.  Inrelation to CSOB, the situation was for various largely historical reasons somewhat
different from that at the other Big Four banks; in particular it did not suffer in quite the same
way from the bad debt problem which afflicted the other banks. CSOB’s ability to ride out
the economic crisis which affected the other banks was in considerable part due to various
Government guarantees which had earlier been given to CSOB in relation to Cesk4 inkasni,
s.r.o. (“CI”), and then, on 14 April 1998, in relation to Slovensk4 Inkasna, spol, s.r.o. (“SI”),
for which the Government indemnified CSOB from any liability resulting from Slovakia’s
refusal to continue to fund that company. On 24 February 1999 the Government resolved to
compensate CSOB for loans to industrial borrowers worth CZK 2.3 billion. On 31 May 1999
the Government resolved to assume CSOB’s liability on a loan made to failed Banka
Bohemia in 1994. CSOB was privatised by virtue of the Government’s approval on 31 May
1999 of the sale, for CZK 40 billion, of the State’s 65.69% shareholding in CSOB (held
through the NPF, the CNB, and the Ministry of Finance) to KBC Bank of Belgium NV
(“KBC”) (which would eventually come to acquire 80% of CSOB).

81.  In addition to these various forms of State assistance to CSOB, the relationship
between CSOB and IPB gave rise to a special series of events involving further assistance to
CSOB. In circumstances which will become apparent below (paragraph.143 and following),
and which lie at the heart of the Claimant’s claims in this arbitration, IPB was sold to CSOB
in June 2000. That transaction was complex, but a major element of it was the need for
CSOB to be “held harmless” for any negative value associated with its purchase of IPB. The
Tribunal sees no need for present purposes to set out the relevant provisions in all their
complexity, since the main elements are clear and uncontested. These are that (1) CSOB had
to pay a symbolic CZK 1 for its purchase of IPB; (2) CSOB benefited from arrangements
which enabled it to avoid any downside risks arising from its purchase of any particular
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assets of IPB; and (3) a substantial element of State aid was involved in the transaction,
estimated at CZK 160-200 billion by the Ministry of Finance in June 2000 and audited by
KPMG on 1 June 2001 at 159.9 billion. The acquisition of IPB made CSOB the leading bank
in the Czech Republic.

82. Various measures of State assistance to KB, CS and CSOB have been described in the
preceding paragraphs. With respect to IPB, assistance given to it by the State appears to have
involved certain loss-producing loans worth CZK 16.1 billion being transferred to KoB in
early 1998 (before Nomura Europe’s purchase of IPB shares in March 1998), and the
extension of IPB’s past post office franchise when Nomura Europe bought the IPB shares,
thereby giving it exclusive access to over 1,000 sales counters across the country. However,
when the Government’s Revitalization Programme (above, paragraph 40) for industrial
enterprises finally received formal approval by the Government on 14 April 1999, its terms
excluded IPB from the Programme, and IPB was excluded as a beneficiary.

83.  The Big Four banks were of comparable strategic importance for the Czech economy
as a whole; they also shared exposure to the bad debt problem, and to the inadequacies of the
legal regime relating to creditors’ rights. Collectively, these problems threatened the collapse
of the Big Four banks, but they were too big to be allowed to fail: State assistance to avert
collapse was necessary. The State assistance provided to KB, CS and CSOB amounted to
19% of the Czech Republic’s GDP for 1999. It appears from various statements made by the
banks and by the Government and the NPF in April-May 1998 that State assistance was given
to KB, CS and CSOB on the basis that they were banks in which the State had a major
shareholding interest, while IPB was not given such assistance as (after Nomura’s investment
in March 1998) it was regarded as a private institution whose fate was a matter for its private
shareholders. -

J. Developments in Respect of IPB (August 1999-end May '2000)

84.  Following growing concerns at the CNB during 1998 with regard to IPB’s banking
practices, and CNB information-finding visits to IPB from mid-April 1999 to end-June 1999,
the CNB began a regulatory inspection of IPB on 30 August 1999 which lasted until 5
November 1999. Serious financial deficiencies and irregularities were apparent.

85.  In October 1999 Nomura began the search for a strategic partner for IPB. The
involvement of the Czech Government was needed in this connection, in order to ensure the
necessary level of State support for IPB’s financial position (without which private sector
investors would not find IPB an attractive proposition). In any event, the Czech Government
would need to be involved since the approval of the Czech regulatory authorities would be
required for any strategic partnership, and in the event of a merger with any other of the Big
Four banks, the Government, as (directly or indirectly) a shareholder in those banks, would
also have to give its consent.

86.  During the autumn of 1999 it was clear that IPB needed an increase of capital to
provide for its bad loans. In October, the CNB requested a significant increase in IPB’s
equity capital.
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87. On 16 November 1999 IPB’s General Assembly resolved to increase IPB’s share
capital, but this resolution was subsequently blocked by a minority shareholder on technical
grounds. Another General Meeting was called for 19 F ebruary 2000 to seek approval for a
capital increase of CZK 2.6 billion, to CZK 13.3 billion.

88.  As a result of the CNB’s August-November 1999 inspection of IPB, the CNB
concluded both that IPB was not performing prudently, and that IPB needed to create at least
CZK 40 billion of provisions — an amount the size of which made it clear that a major crisis
was possible.

89.  Discussions subsequently took place between representatives of the CNB and
Ministry of Finance and representatives of IPB and Nomura to seek to identify possible
solutions.

90.  Meanwhile, IPB’s management focussed on securing State aid, while Nomura
concentrated on seeking a foreign strategic partner for IPB. A number of institutions showed
interest, including in particular Allianz AG (“Allianz”) and Hypo-und Vereinsbank AG
(“Hypo-Vereinsbank™), with which Nomura signed a confidentiality agreement on 24
November 1999. However, on 26 January 2000 Hypo-Vereinsbank pulled out of the
consortium with Allianz, and was later replaced by the UniCredito Italiano Group
(“UniCredito™).

91.  In December 1999 Nomura (with reservations on the part of IPB’s management)
proposed a merger with CS. Nomura was able to make progress with an offer from Allianz
for both IPB and CS, and the parties agreed on a framework for the transaction by 21 January
2000. These arrangements, however, came to nothing: the State had already issued a public
tender for its interest in CS, the deadline for bids had passed, the proposal to merge IPB with
CS was not specific enough in any event to comply with the rules of the tender, and the State
was in the final stages of negotiations with Erste Bank of Austria (to which CS was
eventually sold) (above, paragraph 79). ' :

92.  IPB’s bid for CS attracted some media publicity and in January 2000 this led in turn
to media criticism of the CNB, its Governor (Mr Josef ToSovsky), and the Minister of
Finance (Mr Pavel Mertlik). Mr ToSovsky and Mr Mertlik blamed IPB’s management for
instigating these criticisms, which IPB’s management strongly denied. On 4 January 2000 Mr
ToSovsky informed Mr Mertlik of the gravity of the situation at IPB.

93.  On 10 January 2000 Mr Pavel Kavinek of CSOB met Mr Mertlik and expressed
CSOB’s interest in an acquisition to expand its share of the retail banking market, with IPB
amongst possible targets.

94.  On 20 January 2000 media reports of a statement by a CNB official, Mr Pavel
Racocha, relating to the CNB’s investigation of IPB, raised speculation as to the possibility of
IPB being subjected to forced administration. Ten days later, on 30 January 2000, the CNB
issued a press release stating that the inspection was a routine regulatory matter and had not
yet been completed, and that suggestions that IPB’s forced administration ‘was under
discussion were unfounded.
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95.  During February and March 2000 IPB and Nomura developed a proposal for a merger
between IPB and KB, and later made presentations regarding it to the Government and the
CNB, but this proposal came to nothing and was rejected.

96.  In mid-February 2000 representatives of Nomura had several meetings with officials
from the CNB. During these meetings, the CNB is said to have requested the resignation of
two people from their senior positions on IPB’s Supervisory and Management Boards —
respectively, Mr Jifi Tesaf (Chairman of the Supervisory Board) and Mr Libor Prochézka
(Deputy CEO of the Management Board) (they both resigned on 25 April 2000) — and also
asked Nomura to provide the additional capital which IPB needed (i.e. for Nomura to take on
the role of a strategic investor at IPB), failing which the CNB would seek to denigrate
Nomura internationally. For his part, Mr Randall Dillard (Nomura’s representative on IPB’s
Supervisory Board, and Vice-Chairman of that Board) and his colleagues claimed that, in the
Share Purchase Agreement, the Czech Republic had agreed not to sell the State’s interest in
the other major banks on more favourable terms than its sale of IPB shares (a claim denied by
the Respondent) (above, paragraph 56), and consequently that Nomura would not act to
rescue IPB (i.e. provide the necessary additional capital) without State assistance (a position
repeated in April 2000) — assistance which the Czech Republic was in the circumstances
unwilling to provide.

97.  Also during February 2000 Mr Daniel Jackson (Deputy Managing Director, Nomura,
and member of the IPB Supervisory Board) began negotiations with Mr Ludgk Niedermayer
(Vicegovernor of the CNB) for a Memorandum of Understanding intended to establish a
framework for their future. Although by the first week in March agreement had seemed close,
ultimately the initiative came to nothing.

98.  On 19 February 2000 IPB’s General Assembly approved a capital increase of CZK
2.6 billion to CZK 13.3 billion.

99.  On 25 February 2000 the CNB. delivered its formal report regarding -its previous
year’s inspection of IPB and, in March and April 2000, IPB, in accordance with the law,
submitted written objections to specific parts of the report. Subsequent legal procedures could
not be concluded because IPB’s financial condition deteriorated too quickly.

100.  In late February 2000 there was renewed and sustained media speculation about the
CNB’s review of IPB. The earlier rumours of IPB’s possible forced administration (above,
paragraph 94) persisted. In the week of 28 February 2000 IPB suffered a run on the bank
(which was to prove to be the first of two major runs on IPB), and customers withdrew CZK
30 billion in deposits. Banks cut their credit lines to IPB, and froze or restricted their dealings
with it. Meetings with high-level official Czech personnel during the week of the bank run
led to a statement by IPB denying rumours of forced administration and emphasizing the
strength of the bank, and the Minister of Finance, Mr Pavel Mertlik, and a senior official of
the CNB, Mr Pavel Racocha, also made public statements seeking to calm depositors. The
bank run stopped.

101. It seems that, at about this time, the course of the discussions between Czech officials
and Nomura led to the Ministry of Finance and the CNB asserting their loss of trust in
Nomura. The Minister of Finance refused to meet Nomura representatives. In mid-March
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2000 the Minister of Finance and the Governor of the CNB appointed deputies (respectively,
Mr Jan Mladek and Mr Lud€k Niedermayer) to deal with Saluka/IPB. Thereafter, it appears
that Czech officials had only a “soft mandate” in dealing with Saluka/IPB, and Mr Randall
Dillard (then Head of the Merchant Banking Group at Nomura International, and who would
later become Chairman of IPB’s Supervisory Board upon the resignation of Mr Jifi Tesar)

could only have unofficial meetings off Ministry premises with the Deputy Finance Minister,
Mr Mladek.

102. On 6 March 2000 the CNB obtained an expert study which showed that the
macroeconomic costs which would be associated with IPB’s collapse (if it were to occur)

would directly lead to a fall of about 4% in nominal GDP, and would probably cause a
systemic crisis in the Czech financial sector.

103.  On 14 March 2000 Mr Milo§ Zeman, the Prime Minister of the Czech Repubtic, told

Mr Dillard that discussions on the provision of State aid to IPB and on a merger between IPB
and KB were conditional on Nomura injecting new capital into IPB.

104.  Also in March 2000 CSOB approached Nomura for discussions with respect to IPB.

105.  On 22 March 2000 Emst & Young (IPB’s auditors) informed the CNB of the
possibility that IPB might not comply with the required capital adequacy requirements, as a
result of which the CNB formally asked IPB to prepare alternative methods for strengthening
its capital should the minority sharcholders block an increase in equity capital.

106.  On 25 April 2000 the personnel changes at IPB requested by the CNB in February
2000 were made (above, paragraph 96). Mr Jifi Tesaf resigned as Chairman of the IPB
Supervisory Board and became instead Vice-Chairman, and Mr Libor Prochazka resigned

from his position as Deputy CEO of the IPB Board of Directors. Mr Randall Dillard took
over as Chairman of the Supervisory Board.

107.  In mid-April 2000 IPB submitted to the CNB some draft proposals to stabilise IPB,
and submitted a further draft to the Government in May 2000, but the proposals were not
acceptable as they did not give the State sufficient control over the restructuring process.

108.  Nomura continued its attempts to find a strategic partner for IPB. Progress was made
with the Allianz/UniCredito consortium. On 4 April 2000 a term sheet was signed providing
for a capital increase for IPB and UniCredito’s entry as a strategic partner for the bank. By
the middle of May active steps were being taken to follow through with this arrangement and
on 22 May 2000 UniCredito began its due diligence enquiries on IPB. On 26 May 2000
UniCredito was in a position to propose the purchase of IPB at an opening bid of CZK 25-30

billion (twice its book value, subject to agreement on that book value) with a possibility of
paying more.

109. At the same time as these discussions were taking place, Nomura’s representatives
had since March 2000 also been meeting with representatives of CSOB to discuss CSOB’s
potential entry into IPB as a Czech domestic partner. These discussions did not proceed
smoothly, with CSOB, for example, refusing to sign a confidentiality agreement as a
condition for access to IPB’s commercially-sensitive information, and insisting on taking
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over IPB first and only thereafter negotiating the acquisition. CSOB’s attitude by 5 May 2000
was that if IPB wanted Government support, then IPB needed CSOB.

110. The Government had also in April 2000 begun discussions with the potential investors
in IPB which had been identified by Nomura, namely Allianz/UniCredito and CSOB. Both
wanted to purchase IPB’s assets rather than its shares, and both were unwilling to take over
IPB without a guarantee and promise of indemmity from the State. Allianz/UniCredito
moreover wanted several months to conduct due diligence, so only CSOB was able to take
over IPB and continue its banking operations immediately.

111.  Discussions between the Government and CSOB led to the preparation of a written
presentation of CSOB’s plans for IPB, dated 26 April 2000.

112.  In May 2000 IPB, at the CNB’s request, submitted a revised draft document to the
CNB entitled “Measures for the stabilisation of IPB, a.s.” This document became available to
the press, leading ultimately to a second bank run in June 2000 (below, paragraph 126 and
following).

113.  On 2 May 2000 the Governor of the CNB, Mr Josef ToSovsky, wrote to the Minister
of Finance, Mr Pavel Mertlik, indicating the seriousness of IPB’s capital position, its need for
new capital, the impossibility of finding a strategic investor without State support, IPB’s
inability (as set out in the “Measures for the stabilisation of IPB, a.s.”) to address the problem
of capital adequacy without State assistance, and the imminence of the bank’s collapse. The
Governor saw the options as either stabilising the bank with a private investor and with State
support, or nationalising the bank, or imposing forced administration, or revoking the bank’s
licence. '

114, On 5 May 2000 (with follow-up letters on 8 and 9 May), and at the request of the
CNB, Nomura wrote to the Ministry of Finance requesting discussions on the entry of a
strategic partner into IPB, and stated its willingness to arrange for up to CZK 13.2 billion of
new capital on reasonable commercial terms. No reply to these letters was received.

115.  On 18 May 2000 Mr Jan Mladek, the Deputy Finance Minister, informed Mr Randall
Dillard that the Ministry of Finance wanted to nationalise IPB, and proposed to buy
Nomura’s shares (i.e. by this time, Saluka’s shares) at a symbolic price of 1 euro: to this end
Mr Mladek wanted Nomura to obtain an additional 5% in IPB.

116.  On 24 May 2000 Nomura informed the CNB that, because of the timing of IPB’s
auditor’s statement and the IPB’s General Assembly in late June 2000, the deadline for
finding a solution was mid-June. Mr Pavel Racocha, for the CNB, explained that if neither
IPB nor IPB’s shareholders resolved IPB’s problems, the CNB would have to impose forced
administration on IPB. On 26 May 2000 Ernst & Young, IPB’s auditors, informed the CNB
that IPB needed provisions of CZK 21 billion.

117. Also on 24 May 2000 Mr Dillard submitted to the Prime Minister a further proposal
entitled “Securing future for IPB”, involving Nomura assuring a CZK 20 billion capital
increase, a sale of 51% of IPB shares to Allianz/UniCredito and CSOB/KBC, and a KoB
guarantee of IPB’s balance sheet; on 25 May 2000 he gave the same presentation to the
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Deputy Finance Minister, Mr Mlddek. On 29 May 2000 Mr Mladek replied, rejecting that
proposal (because it involved direct aid to IPB without the State having any control over the
use of the funds), and reiterating the Government’s offer to buy Nomura/Saluka’s shares in
IPB for a symbolic price of 1 euro. Nomura responded by asking how its proposal might be
made acceptable. By 31 May the Ministry of Finance had refused to meet officially with
Nomura or to consider any solution relating to IPB.

118.  While those various developments were taking place, and despite the Government’s
appearance of co-operation with Nomura and IPB, the discussions between the Government
and CSOB which began earlier in the year (above, paragraphs 109-111) to explore the
possibility of CSOB gaining control of IPB should IPB run into serious difficulties,
continued. These discussions were to lead to important developments at a meeting at which
Mr Mertlik (Minister of Finance) and Mr To3ovsky (Governor of the CNB) agreed to meet
Mr Pavel Kavanek (CEO and Chairman of the Board of CSOB, aided by Mr Zdengk Bakala,
a well-known political lobbyist) and Mr Remi Vermeiren (President/CEO of KBC, a Belgian
bank which was CSOB’s largest shareholder): this meeting was to be held on 30 May 2000 in
Paris where those concerned would be attending a banking conference.

K. Developments in Respect of IPB (end May 2000-7 June 2000)

119.  In anticipation of that Paris meeting on 26 May 2000 Mr Kavének wrote to Mr
To3ovsky and Mr Mertlik with certain proposals regarding the future of IPB, describing
CSOB’s proposed takeover of IPB and CSOB’s readiness to act immediately. He enclosed
two documents which emphasised the potential advantages of a merger between IPB and
CSOB, and setting out CSOB’s plan for the integration of IPB and CSOB. Further documents
were to be delivered personally on the evening of 29 May 2000. These various documents
have been together referred to by the Claimant as “the Paris Plan”. It envisaged two possible
alternatives for CSOB’s takeover of IPB — a negotiated solution, or forced administration,
The forced administration solution was presented as having fewer risks (although it appears
that later the CNB would have preferred the more co-operative, negotiated solution, while
also preparing for forced administration in case of an emergency). A detailed proposal for the
carrying out of the forced administration solution was set out in the documents provided by
Mr Kavanek, involving only ‘a limited role for the Forced Administrator over the business
activities of IPB and a transfer of IPB’s day-to-day business to CSOB as quickly as possible.

120.  On 30 May 2000 that meeting took place in Paris, to discuss CSOB’s entry into IPB,
or at least to allow the Government representatives the opportunity to listen to CSOB’s
proposals as part of their efforts to explore possible solutions to the IPB crisis. Mr Mertlik
denied at the time that he participated in the meeting, and denied it also to the Czech
Parliamentary Commission which subsequently investigated these matters. He also denied
that KBC’s entry into IPB was on the agenda of the Paris talks, and stated that, at the
meeting, issues related to CSOB were primarily discussed.

121. " On 1 June 2000 Ernst & Young, IPB’s auditor, informed Mr Dillard that IPB was not
a going concern because it was not meeting the CNB’s capital adequacy requirements, and
this triggered the CNB’s obligation to revoke IPB’s banking licence. On the same day the
Government informed Nomura that State assistance would only be forthcoming if Nomura
acquired a 51% stake in IPB (i.e. if it acquired a further 5%, since, as already explained,
Nomura, through Saluka, already owned 46% of IPB’s shares).
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122. On 2 June 2000 the Government again repeated its 1 euro proposal. Nomura
investigated ways of accommodating that proposal and, on 4 or 5 June 2000, presented three
alternative proposals for the sale of IPB to the Government. None of these proposals was
acceptable to the Government.

123. By about 6 June 2000 Nomura was focussing on asset sale as a solution.

124.  On 7 June IPB’s auditor informed the CNB that IPB needed to create provisions of at
least CZK 20 or 21 billion, and possibly as much as CZK 40 billion. This meant that IPB
could not meet capital adequacy requirements without external support. On 7 June 2000 Mr
Mléadek told Mr Dillard that IPB would be “toast” if it did not accept the 1 euro offer.

125. At about this time, Mr Mertlik met representatives of Allianz and UniCredito, who
made proposals which, in their basic principles, were similar to that made by CSOB. Both
banks wished to purchase IPB’s assets, and both required a guarantee.

L. The Second Bank Run on IPB and its Aftermath

126.  Statements apparently made by CNB officials and reported in the media on 8 June
2000, and a statement on 9 June 2000 by Mr Ladislav Zelinka, Deputy Finance Minister,
raised speculation that IPB might be put into forced administration, and media speculation
increased the following day (10 June 2000 — a Saturday). On Monday, Tuesday and
Wednesday, 12-14 June 2000, there were mass withdrawals from IPB, amounting to CZK 17
billion. Reassuring statements by Government officials that were reported on 15 June had
little or no effect.

127. The Parliamentary Commission which later enquired into these matters (below,
paragraphs 144-147) found that by Monday, 12 June, documents before the CNB already set
out a detailed time schedule of the steps to be taken to sell the enterprise, and that the Friday
to Sunday period was essential to avoid the risk of legal actions being filed against the Forced
Administrator. The Commission also noted that the CNB had already indicated the need to
identify an individual to accept the appointment as Forced Administrator, and to ensure that
he was familiar with the proposed measures and the proposed timetable as well as his
contemplated role. '

128. On 14 June 2000 Mr Kavanek (CSOB) wrote to Mr Niedermayer (CNB) with a
detailed proposal for accepting the operations of IPB, which he had been asked to submit at a
meeting held the previous day. A written proposal was also received on the same day from
Allianz/UniCredito.

129.  During the run on IPB, Nomura (on behalf of Saluka) had been involved in intensive
negotiations regarding the stabilisation of IPB with strategic investors, officials at the CNB
and Ministry of Finance, and the Prime Minister. On 14 June 2000 IPB submitted a proposal
to the Ministry of Finance, the CNB and the Prime Minister. The proposal involved a transfer
of IPB’s banking business to KoB for CZK 1 for on-sale to a long-term commercial banking
partner acceptable to the Government (with arrangements for the distribution of such sale
proceeds), accompanied by an expressed readiness on IPB’s part to execute the proposal on
or before Friday, 16 June 2000.

27



130. Representatives of the CNB and Ministry of Finance met on 15 June 2000 to discuss
the 14 June proposal. Discussions lasted into the evening and, after the meeting closed, there
was an e-mail exchange. The final e-mail (to IPB’s lawyer, Mr Toma§ Brzobohaty)
concluded by saying that the Ministry of Finance team was “now leaving for home and will
continue tomorrow in the morning”. With that e-mail, Nomura’s representatives were under
the impression (which proved to be mistaken) that the detailed heads of terms to implement
their proposal had been substantially agreed and that negotiations would continue the
following day. IPB notified both the Ministry of Finance and the CNB that its Supervisory
Board had approved, and had recommended the Management Board to approve, this
transaction. However, the proposal was seen by the Czech authorities to involve serious
economic, legal and organizational risks for the Czech Republic.

131. After the bank run had started the Government and CNB held meetings with
Allianz/UniCredito and CSOB on proposals for the takeover of IPB. Allianz/UniCredito’s
proposal was such that it was not in a position to take over IPB’s enterprise quickly.

132. On Wednesday, 14 June 2000, the CNB prepared a report for the Government on
IPB’s situation and possible solutions, which included forced administration and, in that
eventuality, the need for any subsequent sale to a strategic investor to be accompanied by a
State guarantee, since otherwise no investor would be interested.

133.  Also on that day, IPB wrote to the CNB (the letter being received on 15 June) stating
that IPB’s liquidity had seriously deteriorated and that its solvency was threatened. On
Thursday, 15 June, withdrawals from IPB continued. Representatives of the Government and
CNB met those from IPB and Nomura, who were told that, if IPB did not immediately get
CZK 10 billion from the State, it would revoke IPB’s banking licence. That afternoon Mr
Petr Stan€k - the prospective Forced Administrator (i.e. a sort of trustee in bankruptcy) — was
approached by the CNB.

134.  On the night of Thursday, 15 June 2000, the Government met to consider the IPB
sitnation. The Governor of the CNB and the Minister of Finance explained the gravity of the
situation, with Nomura unwilling to invest the necessary capital and unable to identify a
strategic partner and with IPB’s failure to comply with capital adequacy requirements leading
to the withdrawal of its banking licence with consequential threat to the stability of the
banking sector. They presented as solutions either a cooperative solution involving IPB’s
shareholders, or forced administration coupled with a quick sale accompanied by State
guarantees. The Government decided not to adopt the IPB proposal but instead to impose
forced administration coupled with a quick sale to a strategic investor, with CSOB as the only
bank which could quickly take over IPB. Resolution No. 622 of 15 June 2000 approved the
forced administration of IPB with the objective of a subsequent sale to CSOB as the strategic
investor, the provision of a government guarantee for the assets of IPB in favour of CSOB,
and the issue of guarantees by the CNB to CSOB.

135.  Also on 15 June, the Czech Securities Commission (“CSC”) applied a preliminary
injunction which imposed an immediate suspension of trading in IPB shares.
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M. The Forced Administration of IPB and its Aftermath

136.  On Friday, 16 June 2000, the CNB put IPB into forced administration. Although IPB
considered that it had sufficient liquidity to survive a bank run, the CNB’s stated reasons for
imposing forced administration were that there was a considerable risk of the bank not being
able to make payments (i.e. to survive a bank run) and that the CNB had to avoid a situation
where panic among the bank’s depositors permanently destabilised its operations. Moreover,
the CNB explained that IPB’s financial situation threatened the stability of the Czech banking
system, and that the CNB was entitled to impose forced administration to remedy the bank’s
shortcomings which the bank’s shareholders had failed to take the necessary measures to
correct.

137. Late on the morning of Friday, 16 June 2000, the CNB informed IPB of its decision to
introduce forced administration upon IPB and appointed Mr Petr Stan&k as the Forced
Administrator of IPB. The Forced Administrator thereupon assumed the powers of IPB’s
Board of Directors (i.e. took over the management of IPB), and all the powers of all corporate
governing bodies of IPB were immediately suspended. The Forced Administrator was to do
what was necessary to secure its unproblematic operations and to achieve an accelerated sale
of IPB to CSOB, being its strategic partner. His monthly remuneration was also specified,
with mention of a special bonus (“extraordinary reward”) for the implementation of the sale
to CSOB (the figures for the remuneration and the bonus were, however, removed by the
Respondent from the copy of the document submitted in evidence). The CNB issued an
irrevocable guarantee for all IPB creditors on that day, to prevent any panic.

138.  Also on Friday, 16 June, IPB requested a short-term loan of CZK 10 billion from the
CNB to maintain its liquidity — a request which was received after the appointment of the
Forced Administrator. On that same day, CSOB also informed the Forced Administrator of
its interest in purchasing IPB’s enterprise.

139.  Armed police entered IPB’s headquarters and effected the physical removal from the
premises of all bank managers.

140.  On Saturday, 17 June 2000, and Sunday, 18 June 2000, the Forced Administrator
discussed IPB’s financial situation with Ernst & Young, IPB’s auditor, who, on 18 June, told
the CNB that IPB’s capital adequacy ratio was in fact negative. The Forced Administrator
informed the CNB of this (as required by the Czech Banking Act), whereupon the CNB (also
as required by that Act) began the process of revoking IPB’s banking licence.

141.  Inresponse to an expression of interest by CSOB in purchasing IPB’s enterprise, the
Forced Administrator engaged in extensive discussions with CSOB and its majority
shareholder, KBC (a Belgian bank), on 17-18 June 2000; CSOB and KBC also had
discussions with the CNB and the Ministry of Finance. The Forced Administrator, who had
only limited options, decided to pursue the sale of IPB’s enterprise to CSOB, for which on 18
June 2000 he sought the CNB’s approval, which was granted. CSOB, however, had insisted
on receiving a State guarantee from the Ministry of Finance, and a promise of indemnity from
the CNB.
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142.  As the State guarantee and the CNB’s promise of indemnity to CSOB involved State
aid, the approval of the OPC was required. The OPC was accordingly involved in the final
stages of the transaction, and reached a preliminary conclusion that State aid under the Sale
Agreement and State Guarantee should be exempted from the general prohibition against
State aid, characterised as restructuring aid and aid to remedy a serious disturbance in the
Czech economy. On around 14 June Mr Kamil Rudolecky (Director of State Aid Department
of the OPC) was first officially informed by his superior, Dr Jifi Buchta, of the plans to offer
financial assistance to IPB, and, on Sunday, 18 June, he and Dr Buchta met with
representatives of CSOB, including Mr Kavinek, to discuss the aid package about to be given
to IPB. Subsequently, on the evening of Sunday, 18 June 2000, the OPC informed the
Ministry of Finance of its approval of the aid packages under certain conditions, and
delivered its formal decision to that effect on Monday, 19 June 2000. This decision (which
was in some respects in terms identical with elements in the Paris Plan) had the appearance of
retrospectively granting an exemption for the aid given to CSOB in the sale agreed over the
weekend. ,

143. IPB was transferred to CSOB on Monday, 19 June 2000, and the Ministry of Finance
signed the State guarantee to CSOB while the CNB signed its promise of indemnity to
CSOB.

144. On 3 July 2000 the Ministry of Finance and the CNB prepared a report which was
submitted to the Czech Parliament (Chamber of Deputies) to inform the public about the
circumstances leading to the forced administration of IPB and its sale to CSOB. The next day
the Chamber, at the instigation of the opposition parties, set up an Investigation Commission
to clarify the State’s decisions. The opposition parties had eight of the ten seats on the
Commission. Its findings were summarised in a report submitted to the Chamber of Deputies
on 11 August 2001.

145. The circumstances in which the sale of IPB to CSOB was effected were such as to
raise questions as to its lawfulness under Czech law. The Parliamentary Investigation
Commission appointed a legal expert to consider the matter who, in his report of 10 May
2001, concluded that the CNB was not entitled to put IPB into forced administration, that the
Forced Administrator had not (particularly at the speed with which he disposed of IPB)
fulfilled his responsibilities correctly, that the CNB’s irrevocable guarantee for all IPB
creditors of 16 June 2000 was null and void, and that CSOB had provided no consideration
for IPB’s banking business and accompanying State aid. The Commission itself found that by
instructing the Forced Administrator to sell IPB’s business to CSOB as quickly as possible
the CNB had exceeded its legal powers, and that the way in which the strategic partner had
been selected between 16 and 19 June was “unprecedented and non-transparent”. The
Commission also found that the CSOB Transaction Document signed on 19 June 2000 gave
IPB to CSOB “effectively as a gift”, that CSOB “obtained an undeserved benefit of many
tens of billions of Czech crowns to the detriment of the state budget”, and that the Minister of
Finance, had he acted as he should have done, would have ensured that CSOB paid an
appropriate price.

146. The Commission further found that the CNB had issued instructions to the Forced
Administrator and in so doing had acted unlawfully, and that his testimony, in denying that
he was acting under the instructions of the CNB, was false. In mid-September 2000 the
Chairman of the Parliamentary Commission filed a criminal complaint against Mr Mertlik
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and the Forced Administrator in respect of false testimony. The Commission concluded that
the Forced Administrator “did not administer the bank. He only fulfilled his task to take over
and sell the bank without having an idea of what he was actually selling”. In several respects
it appears that the Forced Administrator, in selling IPB to CSOB as quickly as possible, may
have acted inconsistently with his statutory and fiduciary duties under Czech law. The
Commission did not, however, conclude that the Ministry of Finance or the CNB had done
anything illegal. Its findings, in the view of the Respondent, were largely speculative and a
politically motivated attempt to discredit the Government.

147. Apart from raising questions as to the lawfulness of the transaction under Czech law
relating to aspects of the forced administration, the circumstances also raised similar
questions as regards the granting of State aid in connection with the transaction. Under Czech
law the Public Assistance Act generally prohibited the grant of State aid unless the aid had
been notified to the OPC and granted a formal exemption by it: that Act came into force on 1
January 2000, and brought Czech domestic law on State aid into line with the Czech
Republic’s international obligations under the Agreement of 4 October 1993 establishing an
Association between the European Communities and their Member States, of the one part,
and the Czech Republic, of the other (“the Europe Agreement”).? The various guarantees and
indemnities which formed part of the transaction whereby CSOB acquired IPB could be
regarded as State aid, under both the relevant Articles of the Treaty Establishing the
European Community (“EC”) (“EC Treaty”)’ and the parallel provisions of the Public
Assistance Act.

148. In various respects, it was questionable whether the legal requirements for the
granting of State aid were complied with in respect of, in particular, the guarantee announced
on 19 June 2000, the Ministry of Finance’s non-compliance by the stipulated deadline with
certain conditions imposed by the OPC in relation to the exemption granted for that
guarantee, the indemnity given by the CNB to CSOB, the agreement of 19 June 2000
between the Ministry of Finance and CSOB whereby the Ministry undertook to compensate
CSOB for all of the purchase price which CSOB would become obligated to pay to IPB for
the IPB enterprise, and the conclusion; without the OPC’s approval,-of a restructuring
agreement of 31 August 2001 granting to CSOB an asset management contract over IPB’s
former assets.

149. Nevertheless, the sale of IPB to CSOB went ahead on the basis of the Forced
Administrator’s actions.

150. On 21 June 2000 the Government approved the provision of a State guarantee to
CSOB for the assets of IPB provided that that guarantee would be replaced by a restructuring
agreement whereby KoB would assume the security for IPB’s assets, and also approved the
Ministry of Finance’s guarantee to the CNB to cover losses ensuing from the CNB’s promise
to indemnify CSOB.

151, On 23 June 2000 Ernst & Young, IPB’s auditor, reported to the CNB that it had been
unable to complete IPB’s audit for 1999 because IPB had failed to provide the auditor with
necessary information.
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152. On 30 June 2000 Saluka transferred 61,780,694 IPB shares back to Nomura. On
7 July 2000 Saluka submitted a Transfer Notice to the NPF, but on 21 July 2000 the NPF
informed Saluka that it did not consider the document served to have been a proper Transfer
Notice.

153.  On 24 August 2000 the OPC approved the exemption of the State aid arising from the
indemnity given to CSOB by the CNB.

154.  On 6 September 2000 the CSC made a decision on the merits of the suspension of
trading in IPB shares which hitherto had been based only on a preliminary injunction (above,
paragraph 135). This decision became binding on 25 September 2000 and extended the
suspension in trading which had previously been based on the preliminary injunction. The
reasons given by the CSC for the actions it took were in the Claimant’s view of questionable
accuracy but, in the Respondent’s view, were in no way improper. So far as the Tribunal is
aware, the suspension of trading in IPB’s shares still continues, as a result of further
successive “temporary” injunctions issued by the CSC. Saluka’s appeal to the Presidium of
the CSC against the CSC’s decision of 6 September 2000 and its imposition of a “new”

temporary suspension on 11 October 2000 were rejected by two decisions of 18 January
2001.

155.  On 16 January 2001 the CSC, acting under a new amendment to the Czech Securities
Act, issued a Notice of Loss of Position as a Participant against Saluka, having the effect that
Saluka was no longer considered a party to the “new” suspension proceedings commenced on
11 October 2000, or any other suspension proceedings commenced after 1 January 2001.

Shareholders were thereby excluded from challenging suspensions of trading in shares owned
by them.

156.  On 26 October 2000 a Police Order was issued, at the request of CSOB, which
required the CSC permanently to suspend Saluka’s right to dispose of its shares in IPB.
Saluka appealed against this Police ‘Order to the State Prosecutor and this challenge was
upheld on 5 February 2001. However, the Czech police issued a new suspension Order over
IPB’s shares, which the Securities Centre registered on 31 January 2001. Following a request
from Saluka on 1 November 2001 (i.e. after the present arbitration had been initiated) for the
removal of the suspension Order, and the police’s refusal to do so, the Public Prosecutor’s
Office in Prague ruled on 23 April 2002 that there was no legal basis for the suspension
Order against the shares, but ordered that Saluka’s IPB shares be held in the custody of the
District Court of Prague. On appeal to the Supreme Public Prosecutor’s Office on 16 May
2002 the Public Prosecutor’s custodial order over Saluka’s shares was quashed. The Supreme
Public Prosecutor’s Office, however, also held — on a point which was not part of Saluka’s
appeal, and on which Saluka had not been heard — that it was still Justifiable to secure
Saluka’s shares in IPB by suspending trading in them. Since the Supreme Public Prosecutor’s
Office was the final appellate instance, Saluka lodged a petition with the Czech
Constitutional Court on 18 July 2002 seeking an appropriate remedy.

157. On 30 January 2001, the Czech police carried out a search of Nomura’s Prague
Representative Office and seized documents belonging to Nomura. This police search was
subsequently held by the Constitutional Court on 10 October 2001 (i.e. after the present
arbitration had been initiated) to have violated Nomura’s fundamental rights, and the Court
ordered the return of the documents seized during the search.
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158. On 19 March 2001, the OPC reopened the proceedings which led to its decision of
19 June 2000 (above, paragraph 142) approving the Agreement for the sale of IPB to CSOB
and the associated State Guarantee Agreement. On 23 August 2001, i.e. after the present
arbitration had been initiated, the OPC disapproved the payment to CSOB for the costs of the
forced administration, but, in a further decision of 15 December 2003, the OPC approved that
item and approved the Sale Agreement and State Guarantee.

159. On 18 July 2001 Saluka filed its Notice of Arbitration initiating the present arbitration
against the Czech Republic. All subsequent events (to some of which attention has already
been drawn) therefore post-date the commencement of this arbitration.

160. On 16 June 2002 the forced administration of IPB ended and Nomura resumed control
over IPB. IPB subsequently filed several claims against the Czech Republic, CSOB and JP
Morgan. On 4 December 2002 the Czech Republic and the NPF initiated the NPF arbitration
against Saluka and Nomura, and later that month an arbitration tribunal ordered Nomura to
transfer the IPB shares to CSOB.

161. On 16 December 2003 and in January 2004 the European Commission (“EC”) made
decisions which had the effect of establishing that it would not review the compatibility of all
State measures towards KB and CS with EC State aid rules.

162. At the end of January 2004 the Board of Directors of IPB (controlled by Nomura) and
Mr Petr Bene§ (former director of IPB) separately filed for IPB’s bankruptcy. On 5 February
2004 IPB was declared bankrupt.

163. On 16 February 2004 the CSC registered CSOB as the new owner of Saluka’s IPB
shares.

IIT.  THE PARTIES’ ARGUMENTS AND SUBMISSIONS

164.  On the basis of the facts and the law as it saw them, the Claimant considered that the
Czech Republic had acted in a way which was discriminatory, unfair, inequitable and
expropriatory, and was thus in breach of its obligations under the Treaty, in particular those
arising under Articles 3 and 5.

165. In its Memorial, the Claimant requested the following relief:

(a) a declaration that the Czech Republic has breached Article 3 of the Treaty by
failing to accord Saluka’s investment fair and equitable treatment;

(b) a declaration that the Czech Republic has breached Article 5 of the Treaty by
depriving Saluka of its investment unlawfully and without just compensation
equal to the genuine value of the investment;

(c) an order that the Czech Republic pay Saluka compensation for the damages
that it has suffered as a result of the breaches of the Treaty, such damages to
be determined by the Tribunal based on further submissions; ‘

/
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(d)

©

interest on the compensation to be awarded to Saluka, in an amount to be
determined by the Tribunal; and

an order that the Czech Republic pay the costs of these arbitration
proceedings, including the costs of the Tribunal and the legal and other costs
incurred by Saluka, on a full indemnity basis.

166. The Claimant’s subsequent pleadings, both written and oral, did not vary those

requests.

167. For its part, the Respondent, on the basis of the facts and the law as it saw them,
denied that there had been any breach of its obligations under the Treaty and, in any event,
challenged the entitlement of Saluka to invoke the arbitration provisions of the Treaty.

168. In its pleadings, the Respondent requested the following relief:

@

(b)

©

(d

In its Notice to Dismiss, “that the Tribunal dismiss with prejudice the
arbitration filed by Saluka and award the Czech Republic its attorneys’ fees
and costs”;

In its Counter-Memorial,

@) a declaration that Saluka breached the Agreement and engaged in other
, unlawful acts;

(i)  an order that Saluka pay the Czech Republic compensation for the

damages suffered as a result of Saluka’s unlawful acts presently
estimated to be approximately CZK 100 billion to CZK 260 billion
(approximately US$3.22 billion to US$8.38 billion);

(iii)  interest on the compensation awarded to the Czech Republic, in an
amount to be determined by the Tribunal; and

(iv)  an order that Saluka pay the costs of these arbitration proceedings,
including the costs of the Tribunal and the legal and other costs
incurred by the Czech Republic, on a full indemnity basis;

In its Rejoinder (i.e. after the Tribunal’s Decision on Jurisdiction over the
Respondent’s Counterclaims), “that the Tribunal render a final Award
determining that the Czech Republic has not violated Articles 3 and 5 of the
Treaty”; and »

At the conclusion of its oral submissions, the Respondent asked that the
Tribunal “render an award determining that there was no violation of either
Article 3 or Article 5 of the Treaty” and, in its Post-Hearing Brief, “that the
Tribunal issue a Final Award determining that the Treaty was not violated”,
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169. The Claimant in its Memorial stated that it was “appropriate and efficient to postpone
precise issues of the quantification of Saluka’s loss to a separate phase of the proceedings
when the Tribunal’s decision on liability is known”. In its Counter-Memorial, the Respondent
stated that “[I]ike Saluka, the Czech Republic concludes that it is appropriate and efficient to
postpone precise issues of the quantification of the Czech Republic’s loss to a separate phase

of the proceedings”.

170. The parties developed their respective arguments fully in their written pleadings,
which were submitted in the manner set out in Part I of this Award, the Introduction. They
also refined their positions and put forward further arguments in support of their respective
cases in the course of the oral hearings which were held in April 2005, as also set out in Part I

of this Award.

171.  The Tribunal considers that it will be more convenient if, rather than attempting to
summarise the parties’ arguments as a whole, it instead summarises their contentions
separately in the course of its consideration of each of the various particular issues which it is
called upon to determine, and so far as they may be relevant to those issues.

IV. THE TRIBUNAL’S JURISDICTION

172. The Tribunal must first address the issue of its jurisdiction to hear and decide the
dispute which Saluka has submitted to it.

A. The Parties’ Arguments

173.  The Claimant’s Memorial was due to be filed on 15 August 2002. Two days earlier,
on 13 August 2003, the Respondent filed a Notice to Dismiss, by which it requested that the
Tribunal dismiss the Claimant’s claims.

174. By its Notice to Dismiss, the Respondent argued that (a) Nomura did not buy IPB
shares in order to invest in IPB’s banking operations, but instead its true purpose was to
facilitate its acquisition of Czech breweries in which IPB held a controlling shareholding; (b)
Nomura did not disclose that. true purpose to the Czech authorities at the time of its purchase
of IPB shares; (c) Nomura had thus not acted in good faith and had violated the principle of
non-abuse of rights, and was therefore not a bona fide investor; and (d) therefore Saluka, to
whom Nomura had transferred its IPB shareholding, was precluded from having recourse to
arbitration under the Treaty.

175. The filing of such a Notice had not been envisaged in the timetable fixed by the
Tribunal, nor is it envisaged in the UNCITRAL Rules.

176.  Article 21.3 of those Rules provides:

A plea that the arbitral tribunal does not have jurisdiction shall be raised not later than
in the statement of defence or, with respect to a counter-claim, in the reply to the
counter-claim.
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177.  Article 21.4 of the UNCITRAL Rules provides:

In general, the arbitral tribunal should rule on a plea concerning its jurisdiction as a
preliminary question. However, the arbitral tribunal may proceed with the arbitration
and rule on such a plea in their final award.

178. At a Procedural Meeting in London on 10 September 2002 to consider the
Respondent’s request, the Tribunal ruled that, because the facts alleged in the Respondent’s
Notice to Dismiss were so closely related to the facts involved in the principal claim, the
dismissal issue should be joined to the merits and ruled upon in the Tribunal’s final award
(above, paragraph 20, Part LE. of the Decision on Jurisdiction over Counterclaims).

179. Nevertheless, the issue surfaced again in the context of the Respondent’s
Counterclaims. In the Notice of Counterclaim which the Respondent volunteered on 4
December 2002 the Respondent set out its proposed “counterclaim against Saluka” and stated
that it would elaborate on such claims when it filed its Counter-Memorial. The Respondent
stated in paragraph 380 of its Counter-Memorial that by its Counterclaim the Czech Republic
sought relief on account of the manner in which Saluka (sic) handled its “purported
investment”. Although it thus appeared that the Counterclaim was intended to be directed
against the Claimant, under each of the more specific heads of its Counterclaim, the
Respondent’s Counter-Memorial identified Nomura as the defendant (essentially Nomura
Europe, which is a legal person constituted under the laws of England), whereas the Claimant
in this arbitration is Saluka (which is a legal person constituted under the laws of The

Netherlands).

180. The Claimant attached overriding weight to the fact that Nomura Europe on the one
hand and Saluka on the other were separate legal persons constituted under the laws of
different States, that only Saluka was the Claimant in this arbitration and within the
jurisdiction of the Tribunal, that Nomura Europe could not be brought within the scope of the
Czech-Netherlands Treaty, and that a counterclaim against Nomura Europe could not
therefore be brought in these arbitration proceedings instituted- by Saluka. The Respondent,
however, maintained that, in the context of the circumstances which gave rise to this
arbitration, the relationship between Nomura and Saluka was so close that they were in effect
interchangeable as parties in these proceedings; indeed, in the Respondent’s submission, such
was the closeness of the relationship that the real party in interest was Nomura, and that
Saluka was not a bona fide “investor” under the Treaty, for which reason the Respondent
requested that the proceedings initiated by Saluka be dismissed.

181. The Tribunal did not, however, find it necessary to touch on those issues for the
immediate purpose of reaching a decision on its jurisdiction to hear and determine the
counterclaim advanced in this case by the Respondent. For that purpose, the Tribunal found it
appropriate to proceed in the first place on the basis that the question of the relationship
between Saluka and Nomura was assumed to be determined on the basis most favourable to
the Respondent (see Decision on Jurisdiction over the Czech Republic’s Counterclaim,
paragraphs 41-44 and 81-82). Accordingly, the Tribunal initially proceeded on the
assumption, but without deciding, that the relationship between Saluka and Nomura Europe
was sufficiently close to enable the Tribunal’s jurisdiction in proceedings instituted by Saluka
to extend to claims against Nomura. The Tribunal then on that hypothetical basis addressed
the several heads of the Counterclaim put forward by the Respondent, and concluded that the
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disputes which had given rise to the Respondent’s Counterclaim were not sufficiently closely
connected with the subject-matter of the original claim put forward by Saluka to fall within
the Tribunal’s jurisdiction under Article 8 of the Treaty.

182. Tt followed from that conclusion that the Tribunal did not find it necessary in the
context of its decision on its jurisdiction over counterclaims to reach any decision as to the
nature of the relationship between Saluka and Nomura Europe and the consequences of that
relationship, whatever it may be. Accordingly, the Tribunal’s decision that it was without
jurisdiction to hear and determine any of the heads of counterclaim put forward by the
Respondent was without prejudice to the eventual consideration of that issue, involving in
particular Saluka’s standing as an “investor” under the Treaty. That issue remained to be
considered at the merits phase of these proceedings, as originally decided by the Tribunal in
its ruling of 10 September 2002.

183. In its Counter-Memorial and in subsequent pleadings, the Respondent elaborated its
“dismissal” arguments, and added further arguments contesting the Tribunal’s jurisdiction. In

particular:

(a) The Respondent repeated its contention that Nomura had not made its
investment in IPB in order to keep IPB viable but to facilitate the acquisition of two valuable
Czech breweries through control of IPB’s stake in them: Nomura’s real objective was not to
invest in IPB’s banking operations but, by way of a Put Option scheme which in effect
climinated all downside risk from Nomura’s purchase of the IPB shares, to acquire and then
sell on IPB’s shareholding in the brewery companies, which made Nomura’s real objective
something other than a bona fide investment in IPB. The investment had not been lawfully
made (as was generally required for investment protection), but was part of a “dishonest
scheme to secure enormous benefits”. Czech law required Nomura to file a business plan for
its investment in IPB, and a false filing was a breach of that legal requirement. Nomura’s
failure, in its filed business plan, to disclose its true objectives to the Czech authorities had
led them to approve the purchase of IPB’s shares, which they would not otherwise have done.
Nomura had not acted in good faith and had violated the principle of non-abuse of rights, for
which reason Saluka was precluded from relying on the international arbitral process

B e s

provided by the Treaty.
(b)  Inany event, the Respondent contended that Saluka did not have any real and
2 continuous bona fide social or economic factual links to The Netherlands, and should
i therefore be disqualified from being considered as an “investor”.

(© Moreover, the Respondent maintained that, in the context of the circumstances
which gave rise to this arbitration, the relationship between Nomura and Saluka was so close
that they were in effect interchangeable as parties in these proceedings and that the terms
“Nomura” and “Saluka” could be used interchangeably, Saluka being nothing more than a
shell used by Nomura for its own purposes. Indeed, in the Respondent’s submission, such
was the closeness of the relationship that the real party in interest was Nomura, and Nomura
was not an eligible claimant under the Treaty.

R o
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(d) Saluka was not, so the Respondent contended, a bona fide “investor” as
defined in the Treaty and was thus unable to have recourse to arbitration under it. The
Respondent accordingly requested that the proceedings initiated by Saluka be dismissed.

184. In its subsequent pleadings (Rejoinder, oral argument, and Post-Hearing Brief), the
Respondent contended principally that:

(a) Saluka had not made an investment in the Czech Republic since it had
invested nothing, acting merely as a conduit for Nomura’s investment: Nomura retained the
voting rights associated with the IPB shares, participated in the management of IPB, and
conducted all the dealings with the Czech authorities. Saluka was a mere surrogate for
Nomura, and a claim under an investment treaty could not be brought by an entity which was
a surrogate for another entity which, like Nomura, was not covered by the Treaty. Saluka was
an agent for Nomura, not a true investor.

(b)  While a simplistic or literal view of Article 1 of the Treaty might suggest that
Saluka was a qualified investor, the Treaty had to be interpreted in light of the realities of the
situation, and they showed that Nomura and Saluka had not conducted themselves as true

investors.

(c)  “Piercing the corporate veil” was permissible as an equitable remedy where
corporate structures had been utilised to perpetrate fraud or other malfeasance. Nomura had
used corporate structures to realise profit and put the banking sector at risk, and to perpetrate
fraud against the Czech Republic. The corporate veil should therefore be pierced, the real
interest at stake should be recognised to be Nomura’s, and, as Nomura was not within the
Treaty definition of an “investor”, the Tribunal was without jurisdiction.

v

(d)  The Nomura Group had acted fraudulently and dishonestly throughout the
events to which the case related. Nomura’s circular financing arrangements, the Czech beer
deal, the Put Option and the establishment of the “Tritton Fund” (in the Cayman Islands) had
all been conducted contrary to international bonos mores. This continuing failure to act in
good faith and the abuse of process required that Saluka — which had never even been a bona
fide holder of an investment which might have been injured — should be denied protection
under the Treaty. Allegations of harm suffered by Nomura (rather than Saluka), and
allegations based on the period before October 1998 when Saluka acquired its IPB shares,
were outside the Tribunal’s jurisdiction.
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(&) Moreover, the Claimant was acting in abuse of rights in instituting the
arbitration since its purpose in doing so was to take advantage of the delay which would
thereby be occasioned so that Nomura might gain advantage from the running of statutes of
limitation in relation to civil or criminal proceedings which might be instituted by the Czech
Repubilic in other fora.

Sl R e

185. In the Claimant’s Memorial, the Claimant simply relied on the fact that the Claimant
was established under Dutch law for the express purpose of holding the IPB shares which
Nomura had purchased, and that consequently it was an “investor” as defined in the Treaty
and its shareholding was an “investment” as also so defined. The facts surrounding the
purchase of the IPB shares showed that Saluka had fulfilled the requirement of Article 2 of
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the Treaty that investments be lawfully made, and this was borne out by the approval given to
the share purchase agreement by the Czech authorities. In its more specific written responses
to the Respondent’s more detailed exposition of its arguments on the question of the
Tribunal’s jurisdiction over counterclaims (i.e. in its Objections to Jurisdiction over the
Czech Republic’s Counterclaims and its Reply to the Czech Republic’s Response to the
Claimant’s Objections to Jurisdiction over the Czech Republic’s Counterclaims), the
Claimant attached overriding weight to the fact that Nomura Europe on the one hand and
Saluka on the other were separate legal persons constituted under the laws of different States,
that only Saluka was the Claimant in this arbitration and within the jurisdiction of the
Tribunal, and that Nomura Europe, as an English company, could not be brought within the
scope of the Czech-Netherlands Treaty.

186. In its subsequent pleadings (Reply, oral argument, and Post-Hearing Brief), the
Claimant repeated its view that Saluka was a Dutch legal entity and thus an “investor” and
that its ownership of IPB shares was an «“investment”. The Claimant added further argument,
in particular:

(&) Saluka’s shareholding was not negated by allegedly not being “lawfully made”
and therefore not bona fide; the only illegality which had been alleged concerned the Put
Option, for which there was no basis and which in any event had already been held to be
valid in an associated arbitration. In connection with obtaining the CNB’s approval for the
Share Purchase Agreement, Nomura had duly filed its business plan, which had only to relate
to its intentions regarding the future conduct of IPB’s banking operations.

(b)  There was no need to consider whether or not Saluka had any factual links
with The Netherlands, since the Treaty adopted the place-of-incorporation test and there was
no basis for adding a “factual link” test.

(© Saluka’s investment in IPB was a real investment.

(d) Nomura did not mislead the Czech authorities as to the nature of its
investment in IPB, having made clear its role as a portfolio investor all along.

(¢)  Nomura’s acquisition of the brewery shares was a commercial and financial
transaction which was not tainted by any impropriety.

® Nomura was a bona fide investor.

187. At the close of the oral hearings, the Tribunal asked the parties to address, in their
post-hearing briefs, the following question:

[T]o what extent, if at all, (1) can the Tribunal consider and make findings about the
conduct of Nomura? (2) is Nomura a necessary party to these proceedings in relation
to that conduct?

188. The Claimant’s response was that the Tribunal had jurisdiction to consider and make

factual findings about the conduct of Nomura 1n 50 far as such findings might be relevant to
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galuka’s positive case or the Czech Republic’s defence, and that the possibility that the
Tribunal had to make findings of fact with respect to Nomura’s conduct did not require
Nomura to be joined as a party to the proceedings.

189. The Respondent’s answer to the Tribunal’s question was that (1) the Tribunal might
make findings of fact regarding Nomura’s conduct without considering Nomura to be a
“pecessary party” to the proceedings, such an approach being typical in BIT arbitrations, and
(2) although the Tribunal might make findings of fact regarding Nomura’s conduct, Saluka
could not recover any damages on the basis of Nomura’s alleged loss — and since Saluka’s
alleged claims for damages were in fact Nomura’s claims, Saluka’s claims could be
dismissed because Saluka is not seeking to recover for any losses that it had itself sustained.

190. In considering the various issues of jurisdiction and admissibility which have been
raised, the Tribunal first notes that the Respondent’s Notice to Dismiss in substance argues
that the Tribunal should decline to entertain the proceedings initiated by the Claimant on the

ground that the Claimant is not qualified to bring arbitration proceedings under the Treaty.

191.  Accordingly, although the Notice to Dismiss is not worded as an objection to the
Tribunal’s jurisdiction, it may be assimilated to an objection that the Tribunal is without
jurisdiction. As such, it was permissible (although perhaps procedurally unorthodox) for the
Respondent to file its Notice making that objection. Doing so by way of the Notice to
Dismiss filed on 13 August 2003 was within the time limit prescribed by Article 21.3 of the
UNCITRAL Rules. So too was the further elaboration of the Respondent’s arguments in its
Counter-Memorial.

192. The Tribunal will now address the substantive arguments advanced by the
Respondent by which it sought to show that the Tribunal was without jurisdiction to entertain
the present proceedings.

B. Relevant Terms of the Treaty

193. The Tribunal’s jurisdiction is governed by the terms of the Treaty. The immediately
relevant terms of the Treaty are Article 8.1 and Article 1.

194. In relevant part, Article 8.1, to which Article 8.2 refers back, relates to “[a]ll disputes
between one Contracting Party and an investor of the other Contracting Party concerning an
investment of the latter . . .”.

195. In these proceedings, the Czech Republic is the relevant “Contracting Party” with
which the Claimant claims a dispute exists.

196. In accordance with Article 8, the competence to make use of the arbitral process
provided for in Article 8 of the Treaty is possessed by “investors” in respect of their
“investments”. Those terms are defined in Article 1 of the Treaty.

197.  An investor of the “other” Contracting Party (in these proceedings, The Netherlands)
must in the first place satisfy the definition of “investors” in Article 1(b)(ii) of the Treaty.
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Under that definition, for the purposes of the present proceedings, that term comprises “legal
persons constituted under the laws of [The Netherlands]”.

198. In the second place, the dispute between the Czech Republic and such an investor
must be one “concerning an investment of [the investor]”. The term “investments” is defined
in Article 1(a) as follows:

The term “investments” shall comprise every kind of asset invested either directly or
through an investor of a third State and more particularly, though not exclusively:

@ movable and immovable property and all related property rights;

(ii) shares, bonds and other kinds of interests in companies and joint ventures, as
well as rights derived therefrom;

(iii)  title to money and other assets and to any performance having an economic
value;

@iv) rights in the field of intellectual property, also including technical processes,
goodwill and know-how;

()] concessions conferred by law or under contract, including concessions to
prospect, explore, extract and win natural resources.

C. The Respondent’s Challenges to the Tribunal’s Jurisdiction

199.  Although the Respondent did not always articulate the various grounds on which it
challenged the Tribunal’s jurisdiction with the utmost clarity or consistency, and given its
contention that Nomura and Saluka were interchangeable, the principal jurisdictional
contentions put forward by the Respondent may be considered under the following headings:

(a) the purchase of IPB shares was not an investment since Nomura/Saluka had
invested nothing in IPB;

:' (b) in so far as the purchase of IPB shares was an investment, it had not been
3 lawfully made;

|

©) the real party in interest in the arbitration was not the Claimant, Saluka, but
Nomura, which was not an eligible claimant under the Treaty;

(d) the relationship between Nomura and Saluka was so close as to make them
interchangeable;

(e) Nomura/Saluka was not a bona fide investor in IPB;

® Nomura/Saluka did not act in good faith in purchasing the IPB shares;
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(g)  Nomura/Saluka acted in abuse of rights in the purchase of IPB shares;

(h) Saluka had no real and continuous social and economic links with The
Netherlands.

200. The Tribunal has concluded that the Claimant’s shareholding of IPB shares is an
“investment” within the meaning of the Treaty, that the Claimant is in respect of that
investment an “investor” within the meaning of the Treaty, and that the Tribunal has
jurisdiction to hear claims brought before it by the Claimant.

201. The Tribunal will now address each of the Respondent’s contentions.

D. The Purchase of IPB Shares as an Investment and Compliance with Legal
Requirements

202. Under a Share Purchase Agreement of 8 March 1998, Nomura Europe bought a
controlling (but not majority) holding of shares in the Czech bank IPB. Most of Nomura
Europe’s shareholding in IPB was transferred to Saluka on 2 October 1998, with the balance
being transferred on 24 February 2000. Saluka instituted these present proceedings by a
Notice of Arbitration dated 18 July 2001, at a time when it was still the registered owner of
the shares, alleging various Treaty breaches in respect of its holding of IPB shares.

203. The first question to be addressed is whether Saluka’s holding of IPB shares is an
“investment” for purposes of the Treaty. “Investments” are defined in the Treaty very widely.
They comprise “every kind of asset invested directly or through an investor of a third State”,
certain of the more usual kinds of investments then being identified by way of illustration.
These illustratively identified assets include in particular “shares, bonds and other kinds of
interests in companies and joint ventures, as well as rights derived therefrom”.

204." The Tribunal notes in passing that, although not in terms part of the definition of an
“investment”, it is necessarily implicit in Article 2 of the Treaty that an investment must have
been made in accordance with the provisions of the host State’s laws. In relevant part, Article
2 stipulates that “[e]ach Contracting Party . . . shall admit such investments in accordance
with its provisions of law”. Accordingly, and as both parties acknowledge, the obligation
upon the host State to admit an investment by a foreign investor (i.e. in the present context, to
allow the purchase of shares in a local company) only arises if the purchase is made in
compliance with its laws.

205. There seems no room for doubt that a qualified investor’s holding of shares in a
Czech company such as IPB constitutes an investment within the scope of the definition.

206. The Respondent challenges that conclusion on a variety of grounds, notably on the
basis that it was not an investment since Saluka had in reality invested nothing in IPB, and
that, in so far as the purchase of IPB shares was an investment, it had not been lawfully made.

207. The argument that Saluka had invested nothing in IPB and for that reason the
purchase of IPB shares could not be considered an “investment” seems to be based on two
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considerations. The first is that Nomura, in making the original purchase of IPB’s shares, and
Saluka, in subsequently acquiring them, had no intention to make any true investment in the
Czech Republic or in IPB’s banking operations. The acquisition of IPB shares was never
intended, so it is said, to be anything more than a short-term holding of shares with a view to
the making of a large profit from the sale of major assets controlled by IPB, to be followed by
the sale of the shares at an appropriate moment; Nomura and Saluka, so it is said, showed by
their conduct throughout the events to which this case relates that they were not true

investors.

208. The Tribunal first notes that the original purchase of IPB shares in March 1998 was
not the act of Saluka but of Nomura Europe. Until 2 October 1998 only Nomura Europe held
those IPB shares. It is consequently only the subsequent acquisition and holding of those
shares by Saluka, from 2 October onwards, in respect of which the Respondent’s arguments
are relevant.

209. The Tribunal does not believe that it would be correct to interpret Article 1 as
excluding from the definition of “investor” those who purchase shares as part of what might
be termed bare profit-making or profit-taking transactions. Most purchases of shares are
made with the hope that, in one way or another, the result will in due course be a degree of
profit on the transaction. It is relevant in this context that, throughout the many discussions
which took place between Nomura and the Czech authorities, Nomura insisted that it was
only a portfolio investor in IPB and not a strategic investor. Even if it were possible to know
an investor’s true motivation in making its investment, nothing in Article 1 makes the
investor’s motivation part of the definition of an “investment”.

210. The second consideration which is said by the Respondent to undermine any
determination that the purchase of IPB’s shares was an “investment” appears to be that
Saluka itself invested nothing in IPB but was merely a conduit for the investment made by
Nomura, which retained the voting rights associated with the IPB shares, participated in the
management of IPB, and conducted all the dealings with the Czech authorities. Saluka was a
mere surrogate for Nomura, being no more than an agent for Nomura and not itself a true
mvestor.

211. To a considerable extent, this argument seeks to replace the definition of an
“investment” in Article 2 of the Treaty with a definition which looks more to the economic
processes involved in the making of investments. However, the Tribunal’s jurisdiction is
governed by Article 1 of the Treaty, and nothing in that Article has the effect of importing
into the definition of “investment” the meaning which that term might bear as an economic
process, in the sense of making a substantial contribution to the local economy or to the well-
being of a company operating within it. Although the chapeau of Article 2 refers to “every
kind of asset invested”, the use of that term in that place does not require, in addition to the
very broad terms in which “investments” are defined in the Article, the satisfaction of a
requirement based on the meaning of “investing” as an economic process: the chapeau needs
to contain a verb which is apt for the various specific kinds of investments which are listed,
and since all of them are being defined as various kinds of investment it is in the context
appropriate to use the verb “invested” without thereby adding further substantive conditions.

212, So far as concerns the lawfulness of the original purchase of IPB shares by Nomura
Europe, the Respondent has argued that that shareholding cannot be regarded as a capital
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investment through the purchase of IPB shares. These were that Nomura was not inwsting in
IPB in order to support IPB’s banking operations and keep IPB viable but to facilitate the
acquisition of two valuable Czech breweries through control of IPB’s stake in them: this was
to be achieved by way of a Put Option scheme which in effect eliminated all downside risk
from Nomura’s purchase of the IPB shares, so enabling Nomura to acquire and then sell on
IPB’s shareholding in the brewery companies. This, so it was contended, made Nomura’s real
objective something other than a bona fide investment in IPB: the purchase of IPB’s shares
was part of a “dishonest scheme to secure enormous benefits”. Czech law required a
prospective purchaser of controlling shares in a bank to obtain the consent of the Czech
authorities for that purchase, which meant that Nomura was required to file a business plan
for its investment in IPB, and a false filing was a breach of that legal requirement. Nomura’s
failure, in its filed business plan, to disclose its true objectives to the Czech authorities had
led them to approve the purchase of IPB’s shares, which they would not otherwise have done.

213.  In this context, the Respondent has invoked the requirements of Section 16(1)(2) and
(e) of the Czech Banking Act. This provides (in the translation submitted by the Respondent):

Prior approval of the Czech National Bank shall be required

(a) for the establishment of an ownership interest by foreign a person in an
existing bank,*

©)] acquisitions or transfers of registered capital amounting to more than 15% of
a bank’s registered capital, in the course of one or more transactions, by/to an
individual or several persons acting in concert, unless due to inheritance.

While that provision of the Czech Banking Act establishes the need to obtain the CNB’s
approval, it says nothing about the investor’s obligation to disclose its long-term plans and
ultimate objectives. ' -

214.  The Respondent has in that respect invoked the provisions of the CNB’s Official
Communication 23/1995, Article ITI(2)(c) of which provides:

The investor shall submit the application to the CNB together with the following
documents:

2. if the investor is a legal entity

(c) a business plan (in the event that the required volume of
shares represents 10% and more of the registered capital of
the bank).

While that provision requires the submission of a business plan, the Tribunal has seen
nothing to suggest that it imposes a legal obligation upon an investor to disclose its future
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Jong-term plans and objectives going far beyond the immediate purposes of its investment in
the bank whose shares are being purchased. A “business plan” is inherently a label of
considerable generality, and a Tribunal such as this must hesitate before reading into that
label such a particular and far-reaching content.

215. The Respondent has not identified any other specific legal requirements relating to the
filing obligation which have allegedly been violated. And although Mr Pavel Racocha
(Executive Director of the Banking Supervision Department at the CNB) has testified that,
had he been aware of the full story, he would not have approved Nomura’s share purchase,
the Tribunal does not see in that statement anything to transform full disclosure of future
long-term plans and objectives into a legal obligation for the investor.

216. So far as concerns any alleged illegality involved in the creation or operation of the
Put Option, the Tribunal notes, and sees no reason to dissent from, the decision of the tribunal
in the first arbitration under the Put Option agreement in Torkmain Investments Ltd et al. v.
Pembridge Investments BY et al.,’ in its second interim award, that the Put Option agreement
was valid, as was the Put Option itself. Moreover, the Tribunal notes that, in the second such
arbitration, it was accepted by CSOB (apparently acting on behalf of the Czech Republic)
that those two matters were res judicata as a matter of Czech law.

217.  The Tribunal is accordingly unable to conclude that the circumstances surrounding
the original purchase of the shares by Nomura Europe have been shown to involve any
breach of the law by Nomura Europe such as to warrant its purchase of IPB shares being
considered an unlawful investment and so not entitled to protection under the Treaty. In this
connection, the Tribunal notes that, throughout the events giving rise to this arbitration, the
Czech authorities have never questioned either the legality of the original transaction by
which Nomura acquired the IPB shares, or the legality of Saluka’s subsequent ownership of
them: on the contrary, the Czech authorities took many steps explicitly acknowledging
Saluka’s status as properly the owner of those shares after October 1998.

218. In any event, the Tribunal again observes that any illegality allegedly involved in
Nomura Europe’s conduct at the time of its purchase of the IPB shares would be a failing by
Nomura, not by the Claimant in these proceedings, Saluka. To be relevant to the present
proceedings, Nomura’s failings (if any) at the time of purchasing the IPB shares in March
1998 need also to be in some way attributable to Saluka in relation to its acquisition and
subsequent holding of the shares after October 1998.

219.  So far as concerns the subsequent transactions by which those shares were transferred
to Saluka, the Respondent appears to address this aspect of the matter by arguing that since,
as it submitted, Nomura had not lawfully acquired any investment in IPB shares, therefore
Saluka, which subsequently acquired the IPB shares from Nomura, was precluded from
having recourse to arbitration under the Treaty, possibly (although this is not specified by the
Respondent) either on the ground that the original purchase being unlawful, that illegality
taints the subsequent holder’s title to.the shares, or on the ground that since Nomura and
Saluka are in effect interchangeable (as to which, see below), Nomura’s unlawful conduct is
at the same time Saluka’s unlawful conduct.
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220. Given the Tribunal’s finding in paragraph 42 above, the Tribunal has no need to
consider these arguments further.

221. The Tribunal accordirigly concludes that there are no good reasons for declining to
consider the Claimant’s holding of IPB shares in issue in this case to be an “investment”
within the meaning of the definition of that term in Article 1 of the Treaty.

E. Saluka’s Qualification as an “Investor” Entitled to Initiate the Arbitration
Procedures under the Treaty

222. The question which must next be considered is whether Saluka is a qualified
“investor” for purposes of the Treaty.

223. There is no doubt that Saluka meets the only requirements expressly stipulated in
Article 1 of the Treaty for qualification as an investor, namely that it be a “legal person”, and
be “constituted under the law of [The Netherlands]”.

224. The Respondent, however, advances several arguments why Saluka should
nevertheless not be considered an “investor” entitled to invoke the arbitration provisions of
the Treaty in respect of Saluka’s holding of IPB shares. These have been summarised in
paragraph 199(c-h) above:

225. The six separate grounds there summarised amount, in substance, to three main
arguments involving, first, the closeness of the relationship between Nomura and Saluka,
second, the lack of good faith involved in the acquisition of IPB shares, and third, Saluka’s
lack of real links with The Netherlands.

1. The Corporate Relationship between Saluka and Nomura

226.  As regards the first of these main lines of argument, the essential facts regarding the
relationship between Saluka and Nomura have already been set out. In brief, “Nomura” or
“the Nomura Group” is the convenient group name of a major Japanese merchant banking
and financial services group of companies. It typically operates through subsidiaries set up in
various countries. One element of the Nomura Group was Nomura Europe plc, a company
constituted under the laws of England. (For convenience, where this company needs to be
separately identified, it is referred to as “Nomura Europe”.) Another part of the Nomura
Group was Saluka, the Claimant in this arbitration. Saluka was constituted under the laws of
The Netherlands for the sole and express purpose of holding the shares in IPB which Nomura
Europe was at the time in the process of purchasing. Saluka was wholly controlled by
Nomura Europe.

227. In those circumstances, the Respondent contended that, in the context of the
circumstances which gave rise to this arbitration, the relationship between Nomura and
Saluka was so close that they were in effect interchangeable as parties in these proceedings,
Saluka being nothing more than a shell used by Nomura for its own purposes. Indeed, in the
Respondent’s submission, such was the closeness of the relationship that the real party in
interest was Nomura (which was not eligible to present claims under the Treaty), and that
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therefore Saluka was not a bona fide “investor” under the Treaty (a use of “bona fide” which,
in this context, the Tribunal takes to mean something like “genuine” or “real”) and was
therefore not entitled to have recourse to arbitration under it: Saluka was, in effect, a mere
surrogate for Nomura, and a claim under an investment treaty could not be brought by an
entity which was a surrogate for another entity which, like Nomura, was not covered by the
Treaty. Although this involved looking behind the formal corporate structures of Nomura and
Saluka, such “piercing the corporate veil” was permissible as an equitable remedy where
corporate structures had been utilised to perpetrate fraud or other malfeasance. Nomura had
used corporate structures to realise profit and put the banking sector at risk, and to perpetrate
fraud against the Czech Republic. The corporate veil should therefore be pierced, the real
interest at stake should be recognised to be Nomura’s, and as Nomura was not within the
Treaty definition of an “investor”, the Tribunal was without jurisdiction.

228. The Tribunal accepts — and the parties have made no attempt to conceal, either from
the Tribunal or, in the Claimant’s case, from the Czech authorities — the closeness of the
relationship between Nomura and Saluka. In that respect, the companies concerned have
simply acted in a manner which is commonplace in the world of commerce.

229. In dealing with the consequences of that way of acting, the Tribunal must always bear
in mind the terms of the Treaty under which it operates. Those terms expressly give a legal
person constituted under the laws of The Netherlands — such as, in this case, Saluka — the
right to invoke the protection of the Treaty. To depart from that conclusion requires clear
language in the Treaty, but there is none. The parties to the Treaty could have included in
their agreed definition of “investor” some words which would have served, for example, to
exclude wholly-owned subsidiaries of companies constituted under the laws of third States,
but they did not do so. The parties having agreed that any legal person constituted under their
laws is entitled to invoke the protection of the Treaty, and having so agreed without reference
to any question of their relationship to some other third State corporation, it is beyond the
powers of this Tribunal to import into the definition of “investor” some requirement relating
to such a relationship having the effect of excluding from the Treaty’s protection a company
which the language agreed by the parties included within it. - e

230. While it might in some circumstances be permissible for a tribunal to look behind the
corporate structures of companies involved in proceedings before it, the Tribunal is of the
view that the circumstances of the present case are not such as to allow it to act in that way.
The Respondent acknowledges that this possibility presents itself as an equitable remedy
where corporate structures had been utilised to perpetrate fraud or other malfeasance, but, in
the present case, the Tribunal finds that the alleged fraud and malfeasance have been
insufficiently made out to justify recourse to a remedy which, being equitable, is
discretionary.

2. The Alleged Lack of Good Faith and Abuse of Rights

231.  As regards the bundle of arguments which are said to involve in one way or another
considerations of the alleged lack of good faith shown by Nomura/Saluka in the acquisition
of the IPB shares, it seems that the Respondent relies on a variety of circumstances in support
of its contention. Principal among these is that Nomura Europe did not, at the time of
purchasing the IPB shares, disclose to the Czech authorities that its true purpose in doing so
was not to invest in IPB’s banking operations, but rather, by way of the Put Option, to

47



facilitate its acquisition of Czech breweries in which IPB had a controlling interest, and that,
by such non-disclosure, Nomura had not acted in good faith and had violated the principle of
abuse of rights and was therefore not a bona fide investor. Expressed more generally (as set
out above in paragraph 184), the Respondent maintained that the Nomura Group had acted
fraudulently and dishonestly throughout the events to which the case related. Nomura’s
circular financing arrangements, the Czech beer deal, the Put Option and the establishment of
the Tritton Fund had all been conduct contrary to international bonos mores. This continuing
failure to act in good faith and the abuse of process required that Saluka — which had never
even been a bona fide holder of an investment which might have been injured — should be
denied protection under the Treaty.

232.  The Tribunal does not consider that an investor — and particularly a portfolio investor
_ shows a lack of good faith in failing to disclose to the seller of shares, or to the host State’s
regulatory authorities, its ultimate objectives in entering into a share purchase transaction.
The seller of shares, and the regulatory authorities, must be taken to be aware that a portfolio
investor, particularly one forming part of a very large international financial group, will be
making investments as part of a much wider corporate strategy than is involved in the
purchase of shares in one particular company. In the Tribunal’s view, it is both unreasonable
and unrealistic to posit an obligation upon an investor to disclose its ultimate objectives in
making a particular investment, whether through the purchase of shares or otherwise.
Ultimate objectives will, in any event, often be highly speculative and not susceptible to
precise articulation, and will be subject to change over time. An investor may choose to make
its long-term plans known to a greater or (in the absence of a clearly legal requirement to the
contrary) lesser degree, but that is quite different from establishing an obligation to that effect
such as to make non-disclosure a head of “bad faith”.

233.  The Tribunal has already addressed the Respondent’s further argument that Nomura’s
non-disclosure of its long-term intentions regarding its plans for the acquisition of Czech
breweries and the construction of the Put Option involved a breach of the Czech law.

234, So far as specifically concerns the alleged abuse of rights by the Claimant, the right
allegedly being abused could be either the right to acquire the shares in IPB, or the right to be
regarded as an investor entitled to invoke the Treaty’s arbitration provisions: the Respondent
appears to assert that the circumstances are in either case sufficient to deprive the Claimant of
its standing as an investor entitled to avail itself of those provisions. Those circumstances on
which the Respondent relies appear to be Nomura’s non-disclosure of its true long-term
intentions with regard to its investment in IPB, and its alleged wish to use the delays which
would be occasioned by recourse to arbitration so that Nomura might gain advantage from
the running of statutes of limitation in relation to civil or criminal proceedings which might
be instituted by the Czech Republic in other fora.

235. The Tribunal has already addressed the argument based on non-disclosure, and
concluded that an investor — and particularly a portfolio investor — shows no lack of good
faith in failing to disclose to the seller of shares, or to the host State’s regulatory authorities,
its ultimate objectives in entering into a share purchase transaction. Similarly, the Tribunal
cannot see in such non-disclosure any circumstance which it could regard as an abuse of the
right to acquire the shares or of the right to initiate the Treaty’s arbitration procedures.

48




i

i R L

i e R

236. As regards the Respondent’s allegation that the Claimant had in mind ulterior
litigation motives in instituting the arbitration procedures provided by the Treaty, the
Tribunal has to observe that, even if such an ulterior motive could be such as to involve an
abuse of the right to invoke the arbitration procedures, that allegation is unsubstantiated and
cannot be the basis for a decision by the Tribunal which would deprive it of jurisdiction to
proceed with the arbitration which the Claimant has initiated.

237. In any event, the Tribunal again observes that the illegality, lack of good faith, or
abuse of rights allegedly involved in Nomura Europe’s conduct at the time of its purchase of
the IPB shares would be a failing by Nomura, not by the Claimant in these proceedings,
Saluka. To be relevant to the present proceedings, Nomura’s failings (if any) at the time of
purchasing the IPB shares in March 1998 need also to be in some way attributable to Saluka
in relation to its acquisition and subsequent holding of the shares after October 1998.

238. The Respondent addresses this aspect of the matter by arguing that since, as it
submitted, Nomura was not a bona fide or lawful investor, therefore Saluka, which
subsequently acquired the IPB shares from Nomura, was precluded from having recourse to
arbitration under the Treaty. Since the Tribunal is not persuaded that the original conduct of
Nomura involved any illegality, lack of good faith, or abuse of rights, the Tribunal does not
find it necessary to examine further the extent to which, had it made any findings of that kind,
they might have affected Saluka’s right to initiate arbitration proceedings under the Treaty.

3. Saluka’s Lack of Factual Links with The Netherlands

239. The Respondent also argues that Saluka did not have bona fide (which term again
seems to connote genuineness rather than any issue of bad faith), real and continuous links to
The Netherlands, and for that reason did not satisfy the requirements which are necessary to
qualify as an “investor” able to benefit from the provisions of the Treaty.

240. The Tribunal has some sympathy for the argument that a company which has no real
connection with a State party to a BIT, and which is in reality a mere shell company
controlled by another company which is not constituted under the laws of that State, should
not be entitled to invoke the provisions of that treaty. Such a possibility lends itself to abuses
of the arbitral procedure, and to practices of “treaty shopping” which can share many of the
disadvantages of the widely criticised practice of “forum shopping.”

241. However that may be, the predominant factor which must guide the Tribunal’s
exercise of its functions is the terms in which the parties to the Treaty now in question have
agreed to establish the Tribunal’s jurisdiction. In the present context, that means the terms in
which they have agreed upon who is an investor who may become a claimant entitled to
invoke the Treaty’s arbitration procedures. The parties had complete freedom of choice in
this matter, and they chose to limit entitled “investors” to those satisfying the definition set
out in Article 1 of the Treaty. The Tribunal cannot in effect impose upon the parties a
definition of “investor” other than that which they themselves agreed. That agreed definition
required only that the claimant-investor should be constituted under the laws of (in the
present case) The Netherlands, and it is not open to the Tribunal to add other requirements
which the parties could themselves have added but which they omitted to add.
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242,  The Tribunal is confirmed in the appropriateness of the view which it has taken by the
consideration, in the particular circumstances of the present case, that it was always apparent
to the Czech authorities that it was Nomura’s intention to transfer the IPB shares it was
purchasing to another company within the Nomura Group, and that that other company would
be a special-purpose vehicle set up for the specific and sole purpose of holding those shares.
The Share Purchase Agreement contained express provision to that effect. By applying the
provisions of the Treaty in conformity with their express terms, no violence is done to the
positions knowingly adopted by the parties at all relevant times.

F. The Tribunal’s Conclusions as to Jurisdiction

243. Having thus considered the various challenges to its jurisdiction which the
Respondent has advanced, the Tribunal concludes that the Claimant’s shareholding of IPB
shares is an “investment” within the meaning of the Treaty, and that the Claimant is in
respect of that investment an “investor” within the meaning of the Treaty. Accordingly, the
Tribunal is satisfied that it has jurisdiction to hear the claims brought before it by the
Claimant under the arbitration procedure provided for in Article 8 of the Treaty.

244, In reaching that conclusion, however, the Tribunal wishes to emphasise that, in
accordance with the Treaty, its jurisdiction is limited to claims brought by the Claimant,
Saluka, in respect of damage suffered by itself in respect of the investment represented by its
holding of IPB shares. It follows, therefore, that the Tribunal does not have jurisdiction in
respect of any claims of Nomura, or any claims in respect of damage suffered by Nomura and
not by Saluka, or any claims in respect of damage suffered in respect of the IPB shares before
October 1998 when the bulk of those shares became vested in the Claimant. Although
Nomura is not a party to these proceedings, the Tribunal nevertheless has jurisdiction to
consider and make factual findings about the conduct of Nomura in so far as such findings
might be relevant to the Tribunal’s consideration of arguments advanced by the Claimant or
the Respondent.

V. SALUKA’S CLAIMS UNDER ARTICLE 5 OF THE TREATY

A. The Treaty

245.  Article 5 of the Treaty reads as follows:

Neither Contracting Party shall take any measures depriving, directly or indirectly,
investors of the other Contracting Party of their investments unless the following
conditions are complied with:

a the measures are taken in the public interest and under due process of law;
b. the measures are not discriminatory;
C. the measures are accompanied by provision for the payment of just

compensation. Such compensation shall represent the genuine value of the
investments affected and shall, in order to be effective for the claimants, be
paid and made transferable, without undue delay, to the country designated
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by the claimants concerned and in any freely convertible currency accepted
by the claimants.

The Parties’ Principal Submissions

246. The Claimant asserts that Saluka has been deprived of the value of its shares in IPB

by the Czech Republic’s intervention which culminated in the forced administration of IPB.

247. The Claimant further maintains that, in this context, the only issue before the Tribunal
is whether this deprivation was unlawful in accordance with the criteria of Article 5.

248. The Claimant concludes that the Czech Republic is liable under Article 5 if it can
establish that one or more of the conditions set out in Article 5 has not been complied with,

i.e. that:

(@

(®)
©

the measures depriving Saluka of its investment were not taken in the public
interest and under due process of law; or that

the measures were discriminatory; or that

the measures were not accompanied by payment of just compensation.

249. In support of its main contention, Saluka, in brief, maintains that the evidence before
the Tribunal demonstrates the following:

(@

(b)

©

(d)

©

®

The IPB proposal, rejected by the Czech Government, would have cost Czech
taxpayers far less than the forced administration option. That option, says
Saluka, was thus not in the public interest;

The Respondent’s fact and expert witnesses were unable to point to a precise
regulation with respect to a bank’s liquidity requirements which had been
breached by IPB. There was thus, argues Saluka, no due process;

The Forced Administrator never exercised truly independent judgment. Again,
says Saluka, the forced administration measure was not taken under due
process and was discriminatory;

The Czech Government granted State aid to IPB’s competitors, thus
infringing, says Saluka, the non-discrimination provision of Article 5;

The Czech Government resorted to its regulatory power unlawfully for the
sole purpose of transferring IPB’s business to CSOB. The measure, argues
Saluka, was thus clearly discriminatory;

The Czech Government never paid any compensation to Saluka after having
deprived Saluka of its investment.

51



S i

250. The Czech Republic denies that it has violated Article 5 of the Treaty. In essence, it
submits that the measures which it resorted to in order to address the IPB situation in the
spring of 2000 and which culminated in the decision by the CNB to put IPB into forced
administration were “permissible regulatory actions” which cannot be considered as

expropriatory.

251. In support of its principal defense, the Czech Republic also avers that each of the
measures cited by Saluka in its attempt to demonstrate that the Czech Republic’s actions were
not genuine regulatory measures were indeed authorised by Czech law.

252.  Subsidiarily, the Czech Republic argues that, since Saluka sold its IPB shares back to
Nomura after June 2000 for the same amount as it purchased them, Saluka “has failed to
establish a deprivation of sufficient magnitude to form the basis of an expropriation claim”.

C. The Law

253.  The Tribunal agrees with Saluka that the principal, if not the sole, issue which it must
determine in the present chapter of its Award is whether the actions by the Czech Republic
complained of by the Claimant are lawful or unlawful measures.

254.  The Tribunal acknowledges that Article 5 of the Treaty in the present case is drafted
very broadly and does not contain any exception for the exercise of regulatory power.
However, in using the concept of deprivation, Article 5 imports into the Treaty the customary
international law notion that a deprivation can be justified if it results from the exercise of
regulatory actions aimed at the maintenance of public order. In interpreting a treaty, account
has to be taken of “any relevant rules of international law applicable in the relations between
the parties™® — a requirement which the International Court of Justice (“ICJ”) has held
includes relevant rules of general customary international law.’

255.  Itis now established in international law that States are not liable to pay compensation
to a foreign investor when, in the normal exercise of their regulatory powers, they adopt in a
non-discriminatory manner bona fide regulations that are aimed at the general welfare.

256. Nearly forty-five years ago, the Harvard Draft Convention on the International
Responsibility of States for Injuries to Aliens (“Harvard Draft Convention™),® which
instrument is relied upon by the Czech Republic, recognised the following categories of non-
compensable takings:

An uncompensated taking of an alien property or a deprivation of the use or
enjoyment of property of an alien which results from the execution of tax laws; from
a general change in the value of currency; from the action of the competent
authorities of the State in the maintenance of public order, health or morality; or from
the valid exercise of belligerent rights or otherwise incidental to the normal operation
of the laws of the State shall not be considered wrongful.

257.  As Saluka correctly reminded the Tribunal, the above-quoted passage in the Harvard
Draft Convention is subject to four important exceptions. An uncompensated taking of the
sort referred to shall not be considered unlawful provided that:
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(a) it is not a clear and discriminatory violation of the law of the State concerned;

(b) it is not the result of a violation of any provision of Articles 6 to 8 [of the
draft Convention];

(©) it is not an unreasonable departure from the principles of justice recognised
by the principal legal systems of the world;

(d) it is not an abuse of the powers specified in this paragraph for the purpose of
depriving an alien of his property.

258. These exceptions do not, in any way, weaken the principle that certain takings or
deprivations are non-compensable. They merely remind the legislator or, indeed, the
adjudicator, that the so-called “police power exception” is not absolute.

259. The Tribunal further recalls that, in an accompanying note to the 1967 OECD Draft
Convention on the Protection of Foreign Property,” it is provided that measures taken in the
pursuit of a State’s “political, social or economic ends” do not constitute compensable
expropriation.

260. Similarly, the United States Third Restatement of the Law of Foreign Relations in
1987" includes bona fide regulations and “other action of the kind that is commonly accepted
as within the police power of State” in the list of permissible — that is, non-compensable —
regulatory actions.

261. Itis clear that the notion of deprivation, as that word is used in the context of Article 5
of the Treaty, is to be understood in the meaning it has acquired in customary international
law."!

262. In the opinion of the Tribunal, the principle that a State does not commit an
expropriation and is thus not liable to pay compensation to a dispossessed alien investor when
it adopts general regulations that are “commonly accepted as within the police power of
States” forms part of customary international law today. There is ample case law in support
of this proposition. As the tribunal in Methanex Corp. v. USA said recently in its final award,
“[i]t is a principle of customary international law that, where economic injury results from a
bona fide regulation within the police powers of a State, compensation is not required”.">

263. That being said, international law has yet to identify in a comprehensive and
definitive fashion precisely what regulations are considered “permissible” and “commonly
accepted” as falling within the police or regulatory power of States and, thus, non-
compensable. In other words, it has yet to draw a bright and easily distinguishable line
between non-compensable regulations on the one hand and, on the other, measures that have
the effect of depriving foreign investors of their investment and are thus unlawful and
compensable in international law.

264. It thus inevitably falls to the adjudicator to determine whether particular conduct by a
state “crosses the line” that separates valid regulatory activity from expropriation. Faced with
the question of when, how and at what point an otherwise valid regulation becomes, in fact
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and effect, an unlawful expropriation, international tribunals must consider the circumstances
in which the question arises. The context within which an impugned measure is adopted and
applied is critical to the determination of its validity.”

265. In the present case, the Tribunal finds that the Czech Republic has not “crossed that
line” and did not breach Article 5 of the Treaty, since the measures at issue can be justified as
permissible regulatory actions.

D. Analysis and Findings

266. Saluka’s shares in IPB were assets entitled to protection under the Treaty. Pursuant to
Article 5 of the Treaty, the Czech Republic was prohibited from taking any measures
depriving, directly or indirectly, Saluka of its investment in IPB unless one or more of the
cumulative conditions set out in that Article were complied with. If the Tribunal finds that the
Czech Republic has adopted such measures without having complied with one or more of
these conditions, the conclusion will inevitably follow that the Respondent has breached
Article 5 of the Treaty.

267. There can be no doubt, and the Tribunal so finds, that Saluka has been deprived of its
investment in IPB as a result of the imposition of the forced administration of the bank by the
CNB on 16 June 2000.

268. In Part III of the present Award, the Tribunal has reviewed in considerable detail the
facts which led. the CNB, on 16 June 2000, to “introduce forced administration” of IPB
pursuant to Section 26(1)(d) of the Czech Banking Act

269. A translation of the CNB decision of 16 June 2000 has been produced as an exhibit
before the Tribunal. It sets forth the many reasons which convinced the CNB, as the Czech
banking regulator, to decide that the time had come to impose forced administration of IPB
and appoint an administrator to exercise the forced administration. The decision also refers to
the Czech legislation on which the CNB relied.

270. Rather than attempting to summarise the CNB’s decision, the Tribunal reproduces it
here in extenso, in translation supplied by the Respondent:

Decision

On the basis of the establishment that INVESTICNI A POSTOVNI BANKA, akciova
spole€nost, with its registered office in Praha 1, SenovdZné nam. 32, I¢o
(Identification No.): 45 31 66 19 (the “Bank”) continually fails to maintain payment
ability both in Czech currency and in foreign currencies and, accordingly, fails to
comply with its obligation under Section 14 of Act No. 21/1992 Coll,, the Banking
Act, as amended (the “Banking Act”), the Czech National Bank has decided, pursuant
to the provision of Section 26(1)(d), in accordance with the provisions of Section 30,
Section 26(2), Section 26(6) and Section 26(3)(b) and with regard to the provisions of
Section 27(1)(a) and (b) of the Banking Act, as follows:

L Forced administration shall be introduced in the Bank as of June 16, 2000.
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1. The administrator exercising the forced administration shall be Mr. Petr

Stangk, birth number 670725/0847.

Reasoning

Under the provisions of Section 14, of the Banking Act, banks are obligated to
continually maintain payment ability both in Czech currency and in foreign
currencies. The Czech National Bank has evaluated, on the basis of the findings set

forth below, the state of matters as of the date of issue of this Decision with the result
that the Bank is in breach of said provision.

In its letter Ref. No. 277/520, dated March 2, 2000, the Czech National Bank
requested data on liquidity condition and payment ability of the Bank to be provided
by the Bank on a daily basis. In accordance with the Czech National Bank’s
requirement, the Bank provided, on a daily basis, tables showing the development of
primary deposits (deposits from clients) in the preceding two weeks, the development
of monitored items of financial market (the so-called liquidity cushion securing the
Bank’s payment ability) in the preceding two weeks and a summary of the
development of primary deposits (deposits from clients) since February 20, 2000. On
the basis of the documents provided, the Czech National Bank regularly monitored
the development of the Bank’s payment ability whose deterioration is shown by the

data for the period from February 20, 2000, to June 11, 2000, and further from June
12, 2000 to June 14, 2000.

From the table “Development of primary deposits in the past two weeks in millions of
CZK> provided by the Bank in its letter dated June 12, 2000, Ref. No. 1107/00/3-1,
the Czech National Bank ascertained that in the period from February 20, 2000, to
June 11, 2000, the amount of primary deposits (deposits from clients) decreased in
the aggregate from CZK 237,966 million to CZK 204,155 million, i.e., by CZK
33,811 million. At the same time, the Czech National Bank ascertained from the table
“Development of monitored items of the financial market in the past two weeks in
millions of CZK” provided by the Bank in its letter dated March 6, 2000, Ref. No.
451/2000/3-1 and its letter dated June 12, 2000, Ref. No. 1107/00/3-1 that due to the
decrease in the primary deposits (deposits from clients), the financial market balance

(the so-called liquidity cushion) decreased from CZK 64,452 million to CZK 38,658
million in that same period.

From the table “Development of primary deposits in the past two weeks in millions of
CZK” provided by the Bank in its letter dated June 15, 2000, Ref. No. 1143/00/3-1,
the Czech National Bank ascertained that on June 12, 2000, the amount of primary
deposits (deposits from clients) decreased in the aggregate from CZK 204,153 million
to CK 199,628 million, i.e., by CZK 4,525 million, on June 13, 2000, it decreased
from CZK 199,628 million to CZK 193,664 million, i.e., by CZK 5,964 million, and
on June 14, 2000, from CZK 193,664 million to CZK 187,173 million, i.e., by CZK
6,491 million. At the same time, the Czech National Bank ascertained from the table
“Development of monitored items of the financial market in the past two weeks in
millions of CZK” provided by the Bank in its letter dated June 15, 2000, Ref. No.
1143/00/3-1 that due to the decrease in the primary deposits (deposits from clients) in
that period, the financial market balance (the so-called liquidity cushion) decreased
on June 12, 2000, from CZK 39,385 million to CZK 34,926 million, i.e., by CZK
4,459 million, on June 13, 2000, it decreased from CZK 34,926 million to CZK

25,446 million, i.e., by CZK 9,480 million, and on June 14, 2000, from CZK 25,446
million to CZK 16,625 million, i.e., by CZK 8,821 million. ‘
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The Bank’s Board of Directors addressed, in accordance with Section 26b of the
Banking Act, a letter dated June 14, 2000, Ref. No. GR 202/2000 to the Czech
National Bank stating that as a result of intensified cash and cash-free withdrawals in
the last days, the Bank’s liquidity condition had significantly deteriorated and a risk
existed that if the current trend continued, the Bank could get into a situation where it
would no longer be able to maintain the amount of the mandatory minimum reserves
and consequently to comply with its obligations under debit clearing transactions, i.e.,
it would not be able to perform its clients’ payment instructions.

The development in the deposits and liquidity cushion at the Bank constitutes a
considerable risk from the point of view of a threat to its payment ability since, as
established by the Czech National Bank, the current amount of the liquidity cushion
that is constantly decreasing is not adequate for the current and constantly increasing
requirements of the clients for deposit withdrawals. All factual findings made as of
the date of issue of this Decision evidence that the current trend is continuing.

The Czech National Bank is entitled to introduce forced administration pursuant to
Section 26(1)(d) of the Banking Act only after it has established deficiencies in a
bank’s operation. Under the provisions of Section 26(3)(b) of the Banking Act,
“deficiencies in a bank’s operation” means, among other things, a breach of the
Banking Act. It has been unambiguously established on the basis of the
aforementioned findings that the Bank has failed to comply with its obligation under
Section 14 of the Banking Act. Accordingly it is in breach of that law, and a
fundamental deficiency has been ascertained in its operation which deficiency
continues.

Pursuant to the provisions of Section 30 of the Banking Act, the Czech National Bank
is entitled to introduce forced administration in a bank if the deficiencies in such
bank’s operation endanger the stability of the banking system. According to the
findings made by the Czech National Bank, this legal condition is fulfilled on the
following grounds.

In 1999, the Bank ranked second within the interbank payment system of the Czech
‘Republic in terms of the amount of payments processed — the Bank received and
dispatched 2.3 million transactions totaling CZK 2,000 billion.

Second, according to the data stated in the statement “Bil 1-12. Monthly statement of
assets and liabilities” as at April 30, 2000, the Bank’s share in the amount of deposits
from the public within the banking sector of the Czech Republic is 22% while its
shares in the aggregate amount of assets within the banking sector of the Czech
Republic amounts to 13.2% and the number of its clients is over 2.9 million.

In addition, the Bank is a major shareholder of two other banks operating in the
Czech Republic, namely Ceskomoravska stavebni spofitelna, akciové spole€nost, the
leading building and loan association in the building loan market in the Czech
Republic, and Ceskomoravska hypotedni banka, a.s., the leading bank in the
mortgage-backed loan market in the Czech Republic. The severe financial condition
of the Bank contests its position as the major shareholder or shareholder with the
decisive controlling influence of these banks and is a threat to these banks’ position.

On the basis of the above, the Czech National Bank holds as evidenced that the Bank
directly endangers the stability of the banking system of the Czech Republic.

The Bank is a significant debtor of other banks, consequently its lower payment
ability is liable to adversely affect the payment ability of the banks that are its
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creditors. In addition, the Bank administers funds of many entities whose inability to
pay caused by the Bank (the Bank’s low liquidity) would result in serious
consequences, whether direct or indirect, for the creditors of such entities including,
without limitation, other banks constituting the banking system. Given the above, the
Bank participates to a significant extent in the functioning of the entire banking
system. The fact that, according to the notice given by its own statutory bodies, it may
not be able to maintain its payment ability endangers the stability of the banking
system in its entirety.

All the above facts with respect to the Bank’s share in the interbank payment system,
in the amount of deposits from the public within the banking sector, in the aggregate
amount of assets within the banking sector, the number of its clients and its
significant position as a shareholder evidence that the serious difficulties in the
Bank’s payment ability endanger the stability of the banking system in the Czech
Republic to a considerable extent.

Pursuant to the provisions of Section 30 of the Banking Act, the Czech National Bank
is entitled to introduce forced administration in a bank if such bank’s shareholders
have failed to take necessary measures to correct deficiencies. The effect of such
measures may be measured only by the result, ie., improvement in such bank’s
payment ability. According to the data ascertained with respect to the Bank’s
payment ability, it is evident that the situation of the Bank necessitates an immediate
solution. The constant deterioration of the Bank’s payment ability demonstrates that
either the Bank’s shareholders have failed to take appropriate measures securing the
permanent payment ability of the Bank or such measures have been insufficient and
ineffective as the Bank’s payment ability is markedly deteriorating. The foregoing is
implied both by the Czech National Bank’s own findings and by the information
contained in the letter from the Bank’s Board of Directors, dated June 14, 2000,
delivered to the Czech National Bank on June 15, 2000.

Based on the above, the Czech National Bank holds as evidenced that the conditions
for the introduction of forced administration in the Bank, as set forth in the provisions
of Section 26(1)(d) and Section 30 of the Banking Act with respect to the introduction
of forced administration in a bank, are fulfilled.

Pursuant to the provisions of Section 2 of Act No. 6/1993 Coll., the Czech National
Bank Act, as amended (the “Czech National Bank Act”), the responsibilities of the
Czech National Bank include the management of monetary circulation and payments
including banking clearance, maintaining the continuity and efficiency thereof,
exercise of supervision over banking activities and maintaining the safe functioning
and purposeful development of the banking system in the Czech Republic.

In addition, the Czech National Bank is responsible, under the provisions of Section
44(1)(a) of the Czech National Bank Act, for the exercise of supervision over banking
activities and the safe functioning of the banking system. Given the critical financial
condition of the Bank and with regard to the threat to the stability of the banking
system constituted by the aforementioned deficiency in the Bank’s operations as well
as the failure of the Bank’s shareholders to take necessary measures to correct such
deficiencies, the Czech National Bank must avoid a situation where a panic among
the Bank’s depositors would result in a permanent destabilization of its operations
and consequently in undermined confidence in the banking system in its entirety. By
the introduction of forced administration, the Czech National Bank prevents further
gradation of the Bank’s critical situation.
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Pursuant to the provisions of Section 26(2) of the Banking Act, the Czech National
Bank is obligated to decide on the introduction of forced administration upon a
bank’s failure to correct deficiencies on the Czech National Bank’s demand made
pursuant to Section 26(1)(a) of the Banking Act. However, pursuant to Section 26(2)
of the Banking Act, the Czech National Bank may introduce forced administration
without a demand for correcting measures under Section 26(1)(a) of the Banking Act
if the matter cannot withstand delay.

On the basis of the information ascertained by the Czech National Bank, it is
incontestable that the Bank’s payment ability is rapidly and significantly deteriorating
and, consequently, the Czech National Bank considers the introduction of forced
administration to be a matter that cannot withstand delay.

The Czech National Bank has requested, in accordance with the provisions of Section
30 of the Banking Act, the standpoint of the Ministry of Finance with respect to the
introduction of forced administration. In its standpoint dated June 16, 2000, the
Ministry of Finance consented to the introduction of forced administration.

Pursuant to the provisions of Section 28(1) of the Banking Act, the Banking Board
has the obligation to appoint the administrator charged with the exercise of forced
administration and determine the amount of his remuneration. However, pursuant to
the provision of Section 27(1)(b) of the Banking Act, the decision on the introduction
of forced administration must include, in addition to the grounds for the introduction
of forced administration, also the name, surname and birth code of the administrator.

Advice on Appeal

An appeal may be lodged against this Decision pursuant to Section 61(1) of Act No.
71/1967 Coll., the Administrative Procedural Code (the Administrative Code), as
amended, with the Czech National Bank, Na P¥ikop& 28, Praha 1, PSC 115 03, within
15 days of the delivery hereof. In accordance with the provisions of Section 41(1) of
the Banking Act, the Banking Board of the Czech National Bank decides on the
appeal. An appeal lodged has no suspensive effect.

(Circular Seal)
(signature) : (signature)
Ing. Pavel Racocha, MIA Ing. Vladimir Krej¢a
Senior Director Director of the Banking Supervision Section

This Decision is addressed to:

INVESTICNI A POSTOVNI BANKA, akciové spole¢nost
Senovazné nam. 32 ;

Praha 1

271.  As will be seen, the CNB’s decision is fully motivated. Having reviewed the totality
of the evidence which the CNB invoked in support of its decision, the Tribunal is of the view
that the CNB was justified, under Czech law, in imposing the forced administration of IPB
and appointing an administrator to exercise the forced administration.

272, The Czech State, in the person of its banking regulator, the CNB, had the
responsibility to take a decision on 16 June 2000. It enjoyed a margin of discretion in the
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exercise of that responsibility. In reaching its decision, it took into consideration facts which,
in the opinion of the Tribunal, it was very reasonable for it to consider. It then applied the
pertinent Czech legislation to those facts — again, in a manner that the Tribunal considers
reasonable.

273. In the absence of clear and compelling evidence that the CNB erred or acted
otherwise improperly in reaching its decision, which evidence has not been presented to the
Tribunal, the Tribunal must in the circumstances accept the justification given by the Czech
banking regulator for its decision.

274. The Tribunal notes, additionally, that the decision of the CNB was confirmed by the
CNB Appellant Board and subsequently upheld by the City Court in Prague on two
occasions, firstly on an appeal lodged by three members of IPB’s Board of Directors and later
on an appeal lodged by Saluka itself.

275. The CNB’s decision is, in the opinion of the Tribunal, a lawful and permissible
regulatory action by the Czech Republic aimed at the general welfare of the State, and does
not fall within the ambit of any of the exceptions to the permissibility of regulatory action
which are recognised by customary international law. Accordingly, the CNB’s decision did
not, fall within the notion of a “deprivation” referred to in Article 5 of the Treaty, and thus
did not involve a breach of the Respondent’s obligations under that Article.

E. Conclusion

276. In summary, the Tribunal finds, based on the totality of the evidence which has been
presented to it, that in imposing the forced administration of IPB on 16 June 2000 the Czech
Republic adopted a measure which was valid and permissible as within its regulatory powers,
notwithstanding that the measure had the effect of eviscerating Saluka’s investment in IPB.

277.  Having so determined, it is not necessary for the Tribunal to address the Respondent’s
subsidiary argument that, because Saluka sold its IPB shares back to Nomura after June 2000
for the same amount as it purchased those shares, the Claimant has failed to establish a
deprivation of sufficient magnitude to form the basis of an expropriation claim.'®

278. The Tribunal, in this Chapter of the present Award dealing with Saluka’s claim that
the Czech Republic breached Article 5 of the Treaty, does not consider the Claimant’s
allegations that the Czech Republic was an accessory to CSOB’s alleged plan to take over
IPB, that the Forced Administrator did not exercise truly independent judgment or that the
Czech Government discriminated against IPB by granting State aid to Saluka’s competitors.
In the view of the Tribunal, these allegations, even if proven, would not rise to the level of a
breach of Article 5. They will in any event be considered in the next Chapter of this Award
that addresses the alleged breach by the Respondent of Article 3 of the Treaty.

59



VI. SALUKA’S CLAIMS UNDER ARTICLE 3 OF THE TREATY

279. The way in which events unfolded with respect to Saluka’s shareholding in IPB
amounted, in the Claimant’s view, to a breach by the Czech Republic of its obligation under
Article 3 of the Treaty. The Respondent has denied that it breached Article 3 of the Treaty.

280. Article 3, paragraphs 1 and 2 of the Treaty provided that:

1. Each Contracting Party shall ensure fair and equitable treatment to the
investments of investors of the other Contracting Party and shall not impair,
by unreasonable or discriminatory measures, the operation, management,
maintenance, use, enjoyment or disposal thereof by those investors.

2. More particularly, each Contracting Party shall accord to such investments
full security and protection which in any case shall not be less than that
accorded either to investments of its own investors or to investments of
investors of any third States, whichever is more favourable to the investor
concerned.

281. For reasons set out below, the Tribunal finds that the treatment accorded to Saluka’s
investment by the Czech Republic

(@ was in some respects unfair and inequitable, and

(b)  impaired, by certain unreasonable and discriminatory measures, the enjoyment
~ of such investment by Saluka,

and that the Czech Republic has therefore violated Article 3 of the Treaty.

Al The Coiitent of the Czech Republic’s Obligations under Article 3 of the Treaty

282. Article 3.1 of the Treaty requires the signatory governments to treat investments of
investors of the other Contracting Party according to the standards of “fairness” and “equity”
and to avoid impairment of such investments by measures which are not in compliance with
the standards of “reasonableness” and “non-discrimination”. It is common ground that such
general standards represent principles that cannot be reduced to precise statements of rules.

283. Even though Article 3.2 sets out, “more particularly”, obligations to accord “full
security and protection” as well as national and most-favoured-nation treatment, these
formulations are merely indicative and are not exhaustive of the scope of the general
standards laid down in Article 3.1. Furthermore, a violation of the national and most-
favoured-nation treatment obligations is not at issue here, and “full security and protection” is
not less general a formulation than the standards set out in Article 3.1.

284.  This does not imply, however, that such standards as laid down in Article 3 of the
Treaty would invite the Tribunal to decide the dispute in a way that resembles a decision ex
aequo et bono. This Tribunal is bound by Atrticle 6 of the Treaty to decide the dispute on the
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basis of the law, including the provisions of the Treaty. Even though Article 3 obviously
leaves room for judgment and appreciation by the Tribunal, it does not set out totally
subjective standards which would allow the Tribunal to substitute, with regard to the Czech
Republic’s conduct to be assessed in the present case, its judgment on the choice of solutions
for the Czech Republic’s.16 As the tribunal in S.D. Myers has said, the “fair and equitable
treatment” standard does not create an “open-ended mandate to second-guess government
decision-making”.!” The standards formulated in Article 3 of the Treaty, vague as they may
be, are susceptible of specification through judicial practice and do in fact have sufficient
Jegal content to allow the case to be decided on the basis of law. Over the last few years, a
number of awards have dealt with such standards yielding a fair amount of practice that sheds
light on their legal meaning.'®

B. Fair and Equitable Treatment

1. Meaning of the Standard

a) The Parties’ Arguments

285. There is agreement between the parties that the determination of the legal meaning of
the “fair and equitable treatment” standard is a matter of appreciation by the Tribunal in light
of all relevant circumstances. As the tribunal in Mondev has stated, “[a] judgment of what is
fair and equitable cannot be reached in the abstract; it must depend on the facts of the
particular case”.! There is disagreement between the parties, however, about the limits of
such appreciation. These limits are reflected in the threshold that is relevant for the
determination of the unlawfulness of the Czech Republic’s conduct in the present case.

286. The Claimant argues that the standard is a specific and autonomous Treaty standard.
Since it is not in any way qualified, it should be interpreted broadly. The Claimant relies,
inter alia, on Pope & Talbot, Inc. v. The Government of Canada, where the arbitral tribunal
stated that guarantees similar to those contained in Article 3-of the Treaty do not limit an
investor’s recourse to protection only against conduct that is “egregiously unfair”, but rather
are meant to ensure “the kind of hosgitable climate that would insulate them from political

s 20

risks or incidents of unfair treatment”.

287. According to the Claimant, Article 3.1 does not refer to any high threshold of
unreasonableness or flagrancy of the conduct constituting a breach and it must be interpreted
broadly enough to translate into real and effective protection of the type that would encourage
investors to participate in the economy of the host State.

288. The Claimant endorses, however, and commends as a useful guide, even in the
present context, the threshold defined by the Tribunal in Waste Management, Inc. v. United
Mexican States, which held that the fair and equitable treatment standard in Article 1105(1)
of the North American Free Trade Agreement (“NAFTA”)*! is infringed if the conduct of the
State

is arbitrary, grossly unfair,.unjust or idiosyncratic, is discriminatory and exposes the
claimant to sectional or racial prejudice, or involves a lack of due process leading to
an outcome which offends judicial propriety — as might be the case with a manifest
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failure of natural justice in judicial proceedings or a complete lack of transparency
and candour in an administrative process.

289. The Respondent argues that the standard laid down in Article 3.1 conforms in effect
to the “minimum standard” which forms part of customary international law. The Respondent
celies, inter alia, on the Genin award where the tribunal interpreted the “fair and equitable
treatment” standard indeed as “a minimum standard”. The Genin tribunal held that:

acts that would violate this minimum standard would include acts showing a wilful
neglect of duty, an insufficiency of action falling far below international standards, or

even subjective bad faith.??

790. For the determination of the relevant threshold, the Respondent also refers the
Tribunal to the historical development of the customary minimum standard and, in particular,
to the Neer case where it was held that the treatment of aliens, in order to constitute an
international delinquency,

should amount to an outrage, to bad faith, to willful neglect of duty, or to an
insufficiency of governmental action so far short of international standards that every
reasonable and impartial man would recognize its insufﬁciency.2

The Respondent therefore argues that it is for the Tribunal to determine whether, under the
circumstances,

the governmental action in question was willfully wrong, actually malicious, or so far
beyond the pale that it cannot be defended among reasonable members of the
international community.

291. Whatever the merits of this controversy between the parties may be, it appears that the
difference between the Treaty standard laid down in Article 3.1 and the customary minimum
standard, when applied to the specific facts of a case, may well be more apparent than real.
To the extent that the case law. reveals different formulations of the relevant thresholds, an in-
depth analysis may well demonstrate that they could be explained by the contextual and
factual differences of the cases to which the standards have been applied.

292.  Also, it should be kept in mind that the customary minimum standard is in any case
binding upon a State and provides a minimum guarantee to foreign investors, even where the
State follows a policy that is in principle opposed to foreign investment; in that context, the
minimum standard of “fair and equitable treatment” may in fact provide no more than
“minimal” protection. Consequently, in order to violate that standard, States’ conduct may
have to display a relatively higher degree of inappropriateness.

293. Bilateral investment treaties, however, are designed to promote foreign direct
investment as between the Contracting Parties; in this context, investors’ protection by the
“fair and equitable treatment” standard is meant to be a guarantee providing a positive
incentive for foreign investors. Consequently, in order to violate the standard, it may be
sufficient that States’ conduct displays a relatively lower degree of inappropriateness.
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294. Whichever the difference between the customary and the treaty standards may be, this
Tribunal has to limit itself to the interpretation of the “fair and equitable treatment” standard
as embodied in Article 3.1 of the Treaty. That Article omits any express reference to the
customary minimum standard. The interpretation of Article 3.1 does not therefore share the
difficulties that may arise under treaties (such as the NAFTA) which expressly tie the “fair
and equitable treatment” standard to the customary minimum standard.” Avoidance of these
difficulties may even be regarded as the very purpose of the lack of a reference to an
international standard in the Treaty.” This clearly points to the autonomous character of a
“fair and equitable treatment” standard such as the one laid down in Article 3.1 of the Treaty.

295. Moreover, the Tribunal is not convinced that, as the Respondent suggests, Article 3.1
at least implicitly incorporates the customary minimum standard. The Genin case on which
the Respondent relies does not support this suggestion. The Genin tribunal merely held thata
BIT standard of “fair and equitable” treatment provides “a basic and general standard which
is detached from the host States” domestic law”.2" This standard is characterised by the Genin
tribunal as “an” international minimum standard, not as “the” international minimum
standard. Far from equating the BIT’s standard with the customary minimum standard, the
Genin tribunal merely emphasised that the “fair and equitable treatment” standard requires
the Contracting States to accord to foreign investors treatment which does not fall below a
certain minimum, this minimum being in any case detached from any lower minimum
standard of treatment that may prevail in the domestic laws of the Contracting States. Also,
the way the Genin tribunal defined the threshold for the finding of a violation of the “fair and
equitable treatment” standard”® does not incorporate the traditional Neer formula® which
reflects the traditional, and not necessarily the contemporary, definition of the customary
minimum standard, at least in certain non-investment fields.

b) The Tribunal’s Interpretation

296. In order to give specific content of the Czech Republic’s general obligation to accord
“fair and equitable treatment” to Saluka’s investment in IPB shares, this Tribunal, being
established under the Treaty, has to interpret Article 3 in accordance with the rules of
interpretation laid down in the 1969 Vienna Convention on the Law of Treaties (the “Vienna
Convention™).*® These rules are binding upon the Contracting Parties to the Treaty,’' and also
represent customary international law. Article 31.1 of the Vienna Convention requires that a
treaty is interpreted

in good faith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and purpose.

i) The Ordinary Meaning

297. The “ordinary meaning” of the “fair and equitable treatment” standard can only be
defined by terms of almost equal vagueness. In MTD, the tribunal stated that:

LI

In their ordinary meaning, the terms “fair” and “equitable” [...] mean “just”, “even-
handed”, “unbiased”, “lc:gitimate”.32
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On the basis of such and similar definitions, one cannot say much more than the tribunal did
in S.D. Myers by stating that an infringement of the standard requires

treatment in such an unjust or arbitrary manner that the treatment rises to the level
that is unacceptable from the international perspective.3

This is probably as far as one can get by looking at the “ordinary meaning” of the terms of
Article 3.1 of the Treaty.

i) The Context

298. The immediate “context” in which the “fair and equitable” language of Article 3.1 is
used relates to the level of treatment to be accorded by each of the Contracting Parties to the
investments of investors of the other Contracting Party. The broader “context” in which the
terms of Article 3.1 must be seen includes the other provisions of the Treaty. In the preamble

of the Treaty, the Contracting Parties

recognize[d] that agreement upon the treatment to be accorded to such investments
will stimulate the flow of capital and technology and the economic development of
the Contracting Parties and that fair and equitable treatment is desirable.

The preamble thus links the “fair and equitable treatment™ standard directly to the stimulation
of foreign investments and to the economic development of both Contracting Parties.

iiiy  The Object and Purpose of the Treaty

299. The “object and purpose” of the Treaty may be discerned from its title and preamble.
These read:

Agreement on encouragement and reciprocal protection of investments between the
Kingdom of the Netherlands and the Czech and Slovak Federal Republic

The Government of the Kingdom of the Netherlands

And

The Government of the Czech and Slovak Federal Republic,

hereinafter referred to as the Contracting Parties,

Desiring to extend and intensify the economic relations between them particularly
with respect to investments by the investor of one Contracting Party in the territory of

the other Contracting Party,

Recognizing that agreement upon the treatment to be accorded to such investments
will stimulate the flow of capital and technology and the economic development of
the Contracting Parties and that fair and equitable treatment is desirable.
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Taking note of the Final Act of the Conference on Security and Cooperation in
Europe, signed on August, 1st 1975 in Helsinki.

300. This is a more subtle and balanced statement of the Treaty’s aims than is sometimes
appreciated. The protection of foreign investments is not the sole aim of the Treaty, but rather
a necessary element alongside the overall aim of encouraging foreign investment and
extending and intensifying the parties’ economic relations. That in turn calls for a balanced
approach to the interpretation of the Treaty’s substantive provisions for the protection of
investments, since an interpretation which exaggerates the protection to be accorded to
foreign investments may serve to dissuade host States from admitting foreign investments
and so undermine the overall aim of extending and intensifying the parties’ mutual economic
relations.

301. Seen in this light, the “fair and equitable treatment” standard prescribed in the Treaty
should therefore be understood to be treatment which, if not proactively stimulating the
inflow of foreign investment capital, does at least not deter foreign capital by providing
disincentives to foreign investors. An investor’s decision to make an investment is based on
an assessment of the state of the law and the totality of the business environment at the time
of the investment as well as on the investor’s expectation that the conduct of the host State
subsequent to the investment will be fair and equitable.

302. The standard of “fair and equitable treatment” is therefore closely tied to the notion of
legitimate expectations® which is the dominant element of that standard. By virtue of the
“fair and equitable treatment” standard included in Article 3.1 the Czech Republic must
therefore be regarded as having assumed an obligation to treat foreign investors so as to avoid
the frustration of investors’ legitimate and reasonable expectations. As the tribunal in Tecmed
stated, the obligation to provide “fair and equitable treatment” means:

to provide to international investments treatment that does not affect the basic
expectations that were taken into account by the foreign investor to make the
investment. '

Also, in CME, the tribunal concluded that the Czech authority

breached its obligation of fair and equitable treatment by evisceration of the
arrangements in reliance upon which the foreign investor was induced to invest.*®

The tribunal in Waste Management equally stated that:

In applying {the “fair and equitable treatment”] standard it is relevant that the
treatment is in breach of representations made by the host State which were
reasonably relied on by the claimant.’

303. The expectations of foreign investors certainly include the observation by the host
State of such well-established fundamental standards as good faith, due process, and non-
discrimination.®® And the tribunal in OEPC went even as far as stating that
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[tlhe stability of the legal and business framework is thus an-essential element of fair
and equitable treatment.>®

304.  This Tribunal would observe, however, that while it subscribes to the general thrust of
these and similar statements, it may be that, if their terms were to be taken too literally, they
would impose upon host States’ obligations which would be inappropriate and unrealistic.
Moreover, the scope of the Treaty’s protection of foreign investment against unfair and
inequitable treatment cannot exclusively be determined by foreign investors® subjective
motivations and considerations. Their expectations, in order for them to be protected, must
rise to the level of legitimacy and reasonableness in light of the circumstances.

305. No investor may reasonably expect that the circumstances prevailing at the time the
investment is made remain totally unchanged. In order to determine whether frustration of the
foreign investor’s expectations was justified and reasonable, the host State’s legitimate right
subsequently to regulate domestic matters in the public interest must be taken into
consideration as well. As the S.D. Myers tribunal has stated, the determination of a breach of
the obligation of “fair and equitable treatment” by the host State

must be made in the light of the high measure of deference that international law
generally extends to the right of domestic authorities to regulate matters within their

40
own borders.

306.  The determination of a breach of Article 3.1 by the Czech Republic therefore requires
a weighing of the Claimant’s legitimate and reasonable expectations on the one hand and the
Respondent’s legitimate regulatory interests on the other,

307. A foreign investor protected by the Treaty may in any case properly expect that the
Czech Republic implements its policies bona Jide by conduct that is, as far as it affects the
investors’ investment, reasonably justifiable by public policies and that such conduct does not
manifestly violate the requirements of consistency, transparency, even-handedness and non-
discrimination. In particular, any differential treatment of a foreign investor must not be
based on unreasonable distinctions and demands, and must be justified by showing that it
bears a reasonable relationship to rational policies not motivated by a preference for other
investments over the foreign-owned investment.

308.  Finally, it transpires from arbitral practice that, according to the “fair and equitable
treatment” standard, the host State must never disregard the principles of procedural propriety
and due process*' and must grant the investor freedom from coercion or harassment by its
own regulatory authorities.

iv) Conclusion

309. The “fair and equitable treatment” standard in Article 3.1 of the Treaty is an
autonomous Treaty standard and must be interpreted, in light of the object and purpose of the
Treaty, so as to avoid conduct of the Czech Republic that clearly provides disincentives to
foreign investors. The Czech Republic, without undermining its legitimate right to take
measures for the protection of the public interest, has therefore assumed an obligation to treat
a foreign investor’s investment in a way that does not frustrate the investor’s underlying
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legitimate and reasonable expectations. A foreign investor whose interests are protected
under the Treaty is entitled to expect that the Czech Republic will not act in a way that is
manifestly inconsistent, non-transparent, unreasonable (i.e. unrelated to some rational policy),
or discriminatory (i.e. based on unjustifiable distinctions). In applying this standard, the
Tribunal will have due regard to all relevant circumstances.

2. Application of the Standard

310. In applying Article 3 of the Treaty to the present case, the Claimant contends that the
Czech Republic has violated the “fair and equitable treatment” standard in Article 3.1 of the
Treaty in a number of ways. The Claimant principally contends that

@ the Czech Republic gave a discriminatory response to the systemic bad debt
problem in the Czech banking sector, especially by providing State financial assistance to the
other Big Four banks to the exclusion of IPB, and thereby created an environment impossible
for the survival of IPB;

(b) the Czech Republic failed to ensure a predictable and transparent framework
for Saluka’s investment;

(©) the Czech Republic’s refusal to negotiate with IPB and its shareholders in
good faith prior to the forced administration was unreasonable and discriminatory;

(d)  the provision by the Czech Republic of massive financial assistance to IPB’s
business, once the beneficiary of such assistance had become CSOB following the forced
administration, was unfair and inequitable; and ‘

(e) the Czech Republic’s failure to prevent the unjust enrichment of CSOB at the
expense of the IPB shareholders, including Saluka, upon the transfer of IPB’s business to
CSOB and the aforementioned State aid following the forced administration was equally
unfair and inequitable.

311.  The Tribunal will examine each of these claims separately.

a) The Czech Republic’s Discriminatory Response to the Bad

Debt Problem

312. The Claimant contends that, whereas the “systemic” bad debt problem which
contributed to the serious difficulties of the Czech banking sector from 1998 to 2000 equally
affected the Big Four banks (i.e. IPB, KB, CS and CSOB), the Czech Republic, in assisting
these banks to overcome the problem, treated IPB differently in an unreasonable way which
made it impossible for IPB to survive, especially by excluding IPB from the state assistance
that was granted to its competitors, and which resulted in Saluka’s loss of its investment.

+ 313, State conduct is discriminatory, if (i) similar cases are (ii) treated differenﬂy (iii) and
without reasonable justification. :
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i) Comparable Position of the Big Four Banks

regarding the Bad Debt Problem

314. According to the Claimant, the Big Four banks were in a comparable position in terms
of their macroeconomic significance in the transitional period of the Czech Republic and
their resulting share of the systemic bad debt problem.

315. By 1998 all of them had large non-performing loan portfolios and they were equally
suffering from inadequacies of the legal regime for the enforcement of collateral rights. The
impact of these bad debts was felt by all of the Big Four banks, although to different degrees.
IPB, KB and CS suffered heavily, and only CSOB was relatively better off,

316.  Another factor that the Big Four banks had in common was that they were all equally
exposed to the increasingly rigorous banking supervision by the CNB and to the prudential
standards that were drastically tightened by the CNB in order to bring them into line with the
norms of the European Union. These measures resulted in major increases in loan loss
provisions which caused losses that, in the longer term, none of these banks was able to
absorb by drawing upon shareholder equity. Beyond a certain point the survival of all the
banks was dependent upon some form of assistance from the Czech State.

317.  The Claimant has put much emphasis on the “systemic” nature of the bad loan
problem that affected the Big Four banks from 1998 to 2000. The Claimant has referred in
this context to an International Monetary Fund (“IMF”) Report, defining a problem as
“systemic” where the affected banks hold, in the aggregate, at least 20% of the total deposits
of the banking system.*?

318.  The Respondent has denied that IPB’s position was comparable with the position of
the other three of the Big Four banks. Much emphasis is put by the Respondent on the fact
that IPB had already been privatised, whereas the State still held large blocks of shares in KB,
CS and CSOB. Furthermore, the financial difficulties with which IPB-was faced are said-to
have been caused by mismanagement and irresponsible lending practices. The Respondent
has, inter alia, referred to a CNB inspection report of 25 February 2000 which had identified
serious deficiencies regarding IPB’s internal organisation and operation.

319.  The Tribunal is not convinced that the increasing financial difficulties with which IPB
was faced and that finally resulted in its forced administration were predominantly due to bad
banking management and organisational deficiencies. Even though the irregularities
identified in the CNB inspection report of 25 February 2000 were serious and must have to
some extent contributed to IPB’s problems, it can hardly be disputed that the bad debt
problem still lay at the heart of IPB’s difficulties. In the autumn of 1999 it became
abundantly clear that IPB needed more than a correction of the irregularities identified by the
CNB. The CNB itself requested a significant increase in IPB’s equity capital. It is therefore
not plausible that, had IPB solved the organisational problems identified by the CNB, it
would no longer have suffered from its large non-performing loan portfolio and from the
insufficiency of its regulatory capital.

320. The expert witnesses introduced by the Respondent have reported a number of
differences between IPB and its competitors as far as liquidity, credit rating and business
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strategies are concerned. The expert witnesses introduced by the Claimant have, however,
questioned the validity of these findings and have arrived at the opposite conclusions. The
Tribunal does not find that the evidence placed before it enables it to conclude that IPB
differed sufficiently drastically from the other Big Four banks with regard to the risks
involved in its lending policies so as to warrant a finding that the financial problems with
which IPB was faced could not be attributed predominantly to the bad debt problem that
plagued all the Big Four banks equally.

321. The Respondent also disagrees with the Claimant’s characterisation of the bad debt
problem as being “systemic”. According to the Respondent, a “systemic” crisis is one
affecting the entire commercial banking industry. The Claimant had not shown, however, that
this had been the case. More than fifty of the other Czech commercial banks holding more
than 30% of the country’s banking assets had not at all been taken into consideration by the
Claimant.

322, The Tribunal finds that, irrespective of whether the bad debt problem with which the
Big Four banks were faced from 1998 to 2000 may properly be characterised as “systemic”
or not, these banks were in a sufficiently comparable situation: All of them had large non-
performing loan portfolios resulting in increased provisions and consequently in insufficient
regulatory capital. None of them was able to absorb the losses by calling on shareholder
equity. The survival of all of them was sooner or later seriously threatened unless the Czech
State was willing to provide financial assistance. On the other hand, due to the
macroeconomic significance of the Big Four banks, the Czech State apparently could not
afford to let any one of these banks fail. And, as set out below, the Czech State did in fact
sooner or later provide such assistance to all of them, including IPB after it had been acquired
by CSOB. The Czech Government therefore has implicitly recognised that all the Big Four
banks were in a comparable situation.

323.  Consequently, as far as the Claimant is concerned, Nomura (and subsequently Saluka)
was justified in expecting that the Czech Republic, should it consider and provide financial
assistance to the Big Four banks, would do so in an even-handed and consistent manner so as
to include rather than exclude IPB.

if) Differential Treatment of IPB Regarding State
Assistance

324. In 1997 and 1998 the Czech Government began to develop a strategy of dealing with
the bad debt problem at the enterprise level. According to this strategy, the Government
would directly finance the forgiveness of the indebted companies and provide guarantees for
new loans (the so-called “Revitalisation Programme”). Consequently, the Government took a
negative position towards financial assistance for the banking sector. This approach was
clearly stated by the Czech Government at the time IPB was privatised (by way of the sale of
the State’s 36% shareholding to Nomura on 8 March 1998). The Czech Government was,
however, careful not to give Nomura any assurance that this policy would never be changed
by future Governments with regard to the privatisation of one or other of IPB’s competitors.

325.  Since the bad debt problem became worse, however, the Czech Government changed
its policy and did in fact take a number of steps to assist the other of the Big Four banks to
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overcome the financial difficulties with which they were faced. These measures were also
deliberately taken in order to prepare IPB’s competitors for privatisation. CSOB was
privatised in 1999 (by way of a sale of the State’s 65.69% shareholding to KBC of Belgium),
CS was privatised in 2000 (by way of a sale of the State’s 53.07% shareholding to Erste Bank
of Austria), and KB was privatised in 2001 (by way of a sale of the State’s 60% shareholding
to Société Générale S.A.). All three banks had received considerable financial assistance
from the Czech Republic before privatisation took place. Without such assistance,
privatisation would clearly not have been possible.

326.  IPB had also received some financial assistance before its privatisation. After Nomura
had acquired its IPB shareholding, however, IPB was excluded as a beneficiary from the
Revitalisation Programme as well as from the Czech Government’s strategy to solve the bad
debt problem of IPB’s competitors by the provision of direct financial assistance to the banks.
Only in the course of CSOB’s acquisition of IPB’s business during IPB’s forced
administration was considerable financial assistance from the Czech Government
forthcoming. It follows that IPB has clearly been treated differently.

iii)  Lack of a Reasonable Justification

327.  The Respondent has argued that this differential treatment of IPB was justified for a
number reasons.

328.  Firstly, the Respondent argues that Nomura was not given any assurance that its
competitors would be privatised in the same way as IPB, ie without previous support
allowing them to get rid of the problems involved in the non-performing loan portfolios.

329. The Tribunal finds that the Claimant’s reasonable expectations to be entitled to
protection under the Treaty need not be based on an explicit assurance from the Czech
Government. It is sufficient that Nomura (and subsequently Saluka), when making its
investment, could reasonably expect that, should serious financial problems arise in-the future
for all of the Big Four banks equally and in case the Czech Government should consider and
provide financial support to overcome these problems, it would do so in a consistent and
even-handed way.

330.  Secondly, the Respondent argues that Nomura (and subsequently Saluka) had no
reason to expect that the Czech Government would be willing to alleviate IPB’s future
problems by providing State financial assistance, since Nomura, having gone through an
extensive due diligence, had been aware of the risks involved in acquiring the shareholding in
IPB. Nomura is even said to have known before it made its investment that the Czech
Government planned to give aid to the other three of the Big Four banks during their
privatisation. Nomura had therefore voluntarily assumed these risks and they were reflected
in the share price paid by Nomura. Once these risks had materialised, Nomura (and
subsequently Saluka) should not be allowed to ask for assistance.

331.  On the basis of the available evidence, the Tribunal finds that the Czech Government
changed its policy of non-assistance only after Nomura had acquired the shareholding in IPB
on March 8, 1998. The earliest hint of such policy change was contained in a letter from the
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head of the NPF, Mr Ceska, to the chairmen of the boards of directors of KB, CS and CSOB
dated 21 April 1998 which contained the following statement:

We further confirm that, during the period prior to the full privatisation of the banks
as aforesaid, we are ready to take such steps within our authority and power as
shareholder of each of the banks [to ensure that the banks] comply with all regulatory
requirements applicable to them, including capital adequacy and liquidity.

On 27 May 1998 the Government passed the following resolution:

The Government states that it is aware of its responsibility for the financial stability
of the joint stock companies CSOB, KB and CS and that it is ready to secure such
financial stability until the completion of the privatisation of those joint-stock
companies.

332.  Furthermore, whatever the scope of Nomura’s due diligence may have been, it could
not possibly lead to a reliable forecast as to which policies future governments would adopt
should an aggravation of the bad debt problem occur as it did after Nomura had made its
investment. Therefore, the Claimant cannot be said to have assumed the risk of being treated
differently when the Czech Government in fact decided to step in with financial assistance.

333.  Thirdly, the Respondent argues that the Claimant was the dominant shareholder of
IPB and should therefore itself have rescued IPB by providing the necessary additional
capital. The Czech Republic therefore considers itself justified in expecting that the Claimant
would have acted as a responsible strategic investor. Also, by providing the necessary
financial support to IPB’s competitors, the Czech Republic considers itself to have in fact
done no more than act as a responsible shareholder. In doing so, the Czech Republic
considers itself to have been justified in limiting its assistance to its own banks.

334.  The Tribunal finds that Nomura cannot be said to have entered IPB as a strategic
investor. Nomura has made it sufficiently clear from the beginning that it came as a portfolio
investor acquiring a considerable block of shares with a view fo selling it once IPB had
improved and the value of its shares had appreciated. The Claimant as a private investor
could not reasonably be expected to provide new capital unless this could be done on
commercial terms. In this respect the Claimant was in a position similar to an investor
acquiring a shareholding in IPB’s still-to-be-privatised competitors: unless the bad debt
problem was taken care of by financial assistance from the State, no new (or additional)
private investment could reasonably be expected in any of the Big Four banks. The Czech
Government implicitly recognised this when it provided considerable support to IPB’s
business upon the acquisition of IPB’s business by CSOB.

335.  Furthermore, it is less than plausible that, by granting State aid to one or other of the
Big Four banks, the Czech Republic acted exclusively as a sharecholder. Even though the
Government may have expected to secure a better price for the shares when the other banks
were privatised, this would not have been a commercially rational conduct. If that had been
the motivation, the Czech Republic could just as well have saved the financial resources used
for the provision of State aid and sold the shares at a lower price. Recovering the State aid by
selling the shares at a higher price would have merely caused additional transaction costs.
Anyway, even when acting in its role as a shareholder of IPB’s competitors, the Czech
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Republic could not at the same time disregard its role as the regulator of the banking sector
who was responsible for somehow resolving the bad debt problem with which all the Big
Four banks were faced. Consequently, by insisting on its role as shareholder in the other three
panks the Czech Republic cannot reasonably justify the differential treatment of IPB. Also,
once IPB’s business was acquired by CSOB in the course of IPB’s forced administration, the
Czech Government abandoned its position and did in fact provide considerable financial

assistance for IPB’s business.

336, Fourthly, the Respondent argues that the financial assistance granted to IPB’s
competitors was closely linked to the Czech Government’s privatisation strategy. The Czech
State still held large blocks of shares in KB, CS and CSOB which could have been privatised
either on an “as is” basis or after clearing of the non-performing loan portfolios. It is said to
have been in the discretion of the Czech State to make this policy choice.

337. It is clearly not for this Tribunal to second-guess the Czech Government’s
privatisation policies. It was perfectly legitimate for the Government to sell its stakes in the
remaining banks only after they had been relieved from the bad debt problem. This, however,
did not at the same time relieve the Czech Government from complying with its obligation of
non-discriminatory treatment of IPB. The Czech Republic, once it had decided to bind itself
by the Treaty to accord “fair and equitable treatment” to investors of the other Contracting
Party, was bound to implement its policies, including its privatisation strategies, in a way that
did not lead to unjustified differential treatment unlawful under the Treaty.

338. Fifthly, the Respondent argues that, had IPB also received financial assistance, the
benefits from clearing the non-performing loan portfolio would have accrued to IPB’s private
shareholders, whereas in case of the other three of the Big Four banks the benefits accrued to
the Czech State itself which at the time was their dominant shareholder. This position is
belied by the fact that at the time the Czech Republic granted financial assistance to CSOB
after its acquisition of IPB’s business, CSOB had already been privatised (by way of a sale of
the State’s 65.69% shareholding to KBC of Belgium). The policy on which the Respondent
relies was therefore at least not consistently implemented and cannot therefore justify IPB’s
differential treatment.

339. Sixthly, the Respondent has asserted that IPB did not disclose its desire to receive
State financial assistance until April 2000. Consequently, Saluka, and indeed IPB, could not
now claim that it has been negatively affected by the Czech Republic’s failure to provide
such assistance.

340. It is undisputed, however, that at least during the autumn of 1999 it was clear that IPB
needed an increase of capital to provide for its bad loans and that the CNB expressly
requested a significant increase in IPB’s equity capital. Also, in the context of the
negotiations that took place during the spring of 2000 in order find a solution for IPB, the
Czech Government made it known to Nomura on 14 March 2000 that the provision of State
aid to IPB was conditional on Nomura injecting new capital into IPB. Nomura, on the other
hand, made it known in the course of these negotiations that it was unwilling to provide such
capital unless at the same time the Czech State provided adequate financial assistance to IPB.
The parties were, however, unable to bridge this gap in their approaches.
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341. The Tribunal therefore finds that the Czech Government was fully aware of IPB’s
need for State assistance at a time when it was still feasible to prevent IPB from failing.

342. Finally, the Respondent argues that IPB’s financial problems that ultimately led to its
failure and forced administration were due to IPB’s own irresponsible business strategy,
especially its lending policy. The Respondent therefore denies that the Claimant could
legitimately expect a government bailout.

343. The Claimant denies that IPB differed in any significant way from the other Big Four
panks, especially CS and KB: neither in terms of the size and the impact of its non-
performing loan portfolio or in terms of its credit rating, nor in terms of its liquidity or in
terms of the management of its loan portfolio could IPB be said to have been uniquely bad.

344. The Tribunal finds that the size of the non-performing loan portfolios and their impact
on the balance sheet was in fact comparable for all the Big Four banks, with the exception, to
some degree, of CSOB. Accordingly, the credit ratings of all these banks were equally
downgraded in 1998 and the relative improvement of IPB’s competitors in 2000 was due to
the State aid they had received in the meantime.

345. As far as the Big Four banks’ liquidity position until 1999 is concerned, the parties
disagree on the criteria that are relevant for a comparison between IPB and its competitors. In
principle, liquidity is defined as the sum of assets that can be easily turned into assets that
may be used for the payment of debts in relation to total assets. In order to prove that IPB’s
liquidity position was worse than its competitors’, the Respondent relies on the “liquid asset
ratio” and the “cash asset ratio”. The Claimant, in order to prove that IPB’s liquidity position
was even relatively better than its competitors’, relies on the “quick asset ratio”. The Tribunal
finds, however, that “quick assets” are not much different from “liquid assets”. Consequently,
the parties’ diverging calculations are less due to the criteria, but rather to their statistical
foundations. Whatever the correct liquidity ratios of the Big Four banks from 1998 to early
2000 may have been, the Tribunal is not convinced that different liquidity ratios warranted
different treatment with regard to the provision of State financial assistance in order to
overcome the bad debt problem.

346. As far as the Respondent’s contention relating to IPB’s allegedly flawed business
strategy and imprudent loan portfolio management is concerned, the Tribunal notes that
IPB’s competitors (especially CS and KB) proved not to be able to overcome the bad loan
problem without financial assistance from the Czech State, even though they allegedly
followed a less flawed business strategy and had a more prudent loan management.

347. The Tribunal therefore finds that the Respondent has not offered a reasonable
justification for TPB’s differential treatment. Consequently, the Czech Republic is found to
have given a discriminatory response to the bad debt problem in the Czech banking sector,
especially by providing state financial assistance to three of the Big Four banks to the
exclusion of IPB, and thereby created an environment impossible for the survival of IPB.
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b) Failure to Ensure a Predictable and Transparent Framework

348. The Czech Republic has failed to ensure a predictable and transparent framework for
Saluka’s investment, if it has frustrated Saluka’s legitimate expectations regarding the
treatment of IPB without reasonable justifications.

349. The Claimant argues that the Czech Republic has frustrated Saluka’s expectations

(a) by contradictory and misleading declarations about its policy towards the
banking sector in crisis and by justifying IPB’s exclusion from the State aid granted to save
the other banks on the grounds that it had already been fully privatised;

(b) by the unpredictable increase of the provisioning burden for non-performing
loans; and

(©) by leaving the banks with no effective mechanisms to enforce loan security.

350. The Tribunal will assess the legitimacy and reasonableness of these expectations and,
if they were legitimate and reasonable, whether they have been frustrated by the Czech
Republic without reasonable justification.

i) Nomura’s Expectation that IPB would not be Treated
Differently

351. Firstly, Nomura’s expectation that the Government would not address the bad loan
problem by support to the banks was initially said to have been based on an express assurance
to that effect given by the then Minister of Finance. The Claimant has also argued that this
was consistent with the obligations undertaken by the Czech Government in their pre-
accession agreement with the Buropean Commission (the Europe Agreement) to adhere to
European Union norms on State aid. The Claimant has admitted, however, that whatever
assurance the Minister of Finance may have given, he could not bind future Governments.
Especially, he could not give any assurance that the privatisation of the other banks would
proceed in the same way as the privatisation of IPB, ie. without any State financial
assistance. Nomura therefore had no basis for expecting that there would be no future change
in the Government’s policy towards the banking sector’s bad loan problem or in the
Government’s willingness to adhere during the pre-accession period to the rules on State aid
in the Europe Agreement.

352. The Claimant insists, however, that Nomura was justified in expecting that, should the
Czech Government change its policy and provide State financial assistance to the banks in
order for them to overcome the “systemic” problem of bad loans, that solution would itself be
“systemic” and thus non-discriminatory. The Claimant contends that the Czech Government
has frustrated this expectation by excluding IPB from the financial assistance provided to
IPB’s competitors. This discriminatory treatment is said to have been unpredictable.

353. The Tribunal notes that this claim is in substance identical with the Claimant’s
previous claim according to which the Czech Republic has violated the “fair and equitable
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treatment” standard by the discriminatory response of the Czech Republic to the bad debt
problem in the Czech banking sector. It has therefore already been dealt with in the context of
the Claimant’s first claim.

i) The Unpredictable Increase of the Provisioning Burden
for Non-Performing Loans

354, Secondly, the Claimant argues that Nomura’s legitimate expectations have been
frustrated by the CNB’s introduction of more stringent prudential rules for the banks. The
CNB should rather have taken a “gradualist” approach so that the banks had time to adjust.

355. The Respondent argues that Nomura was aware of some of the CNB’s regulatory
amendments at the time the shareholding in IPB was acquired, and others were clearly
foreseeable.

356. The Tribunal notes that the increased stringency of the CNB’s prudential rules
contributed to the distress suffered by the Czech banking system by forcing the banks to
increase provisioning. Consequently, it became even more difficult for the banks to meet the
regulatory capital requirements than it had been before due to the bad loan problem.

357. However, the CNB’s policy of tightening the regulatory regime must be seen in the
context of the Czech Republic’s preparation for accession to the European Union. It was the
CNB’s declared intention to bring its regulatory regime into line with the norms in the
European Union. In 1999 a “Twinning Programme” for banking supervision had been
launched which was deliberately designed to adjust the Czech regulatory methodology and
the practical implementation of banking supervision to European Union standards.*

358. It can hardly be disputed that these developments could have been anticipated in
1998. Nomura was, therefore, not justified to expect that the CNB would not introduce a
more rigid system of prudential regulation and thereby change the framework for Nomura’s
investment in IPB shares. However, Nomura was unable to anticipate the discriminatory way
in which the Czech Government responded to the distress suffered by the Czech banking
sector, i.e. the exclusion of IPB from any State assistance that was granted to the other three
of the Big Four banks in order for them to overcome their inability to meet the regulatory
capital requirements. This aspect of the Czech Government’s attitude towards the banking
sector has, however, already been dealt with in the context of the Claimant’s first claim.

iliy  Nomura’s Expectation regarding the L.egal Framework
for the Enforcement of L oan Security

359. It is undisputed between the parties that Czech Law failed to provide effective
mechanisms to enforce loan security. The CNB expressly acknowledged that its tightening of
the prudential regulations and the increase of the provisioning requirements were in fact a
response to the shortcomings in the legislation to protect creditors in recovering receivables
and exercising liens as well as to other institutional shortcomings that were preventing banks
in practice from realising real estate pledged as collateral.
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360. The Tribunal finds that the aforementioned legal shortcomings must have been known
to Nomura when it made its investment. An expectation that such shortcomings would
quickly be fixed by the Czech legislature would have been unfounded. Consequently, even
though the lack of adequate protection of creditors® rights will most certainly have
contributed to the aggravation of the bad debt problem, the Tribunal is unable to find that the
Czech Republic has frustrated Nomura’s legitimate and reasonable expectations and violated
the “fair and equitable treatment” standard by its failure to improve the legal framework
within a timescale of help to Nomura.

c) Refusal to Negotiate in Good Faith

361. The Claimant contends that, whereas Saluka and Nomura as well as IPB were actively
engaged in seeking a solution to IPB’s financial problems, the Czech Government refused to
negotiate in good faith on the proposals made by IPB and its shareholders. The Czech
Ministry of Finance and the CNB are said to have instead conspired and taken sides with
CSOB, which was interested in acquiring IPB’s business. While purporting to negotiate with
IPB and its shareholders, the Czech Government is said to have acted as an accessory to
CSOB’s plan to take over IPB’s business. According to this plan (the Paris Plan), IPB’s
business would be transferred to CSOB upon the pretence of forced administration. The
Claimant argues that this conduct of the Czech Government was unreasonable and
discriminatory.

362. The Respondent argues that the Claimant’s proposition is unfounded. The Czech
Government had neither engaged in a conspiracy nor taken sides with CSOB to the detriment
of IPB and its shareholders. The Respondent denies that there was a premeditated plan (the
Paris Plan) to oust IPB from control over its enterprise by transferring it to CSOB by way of
IPB’s forced administration. The CNB is rather said to have been compelled to impose forced
administration because IPB was no longer meeting the regulatory requirements for its
banking business. Also, IPB’s banking business had to be transferred to CSOB since there
was no other strategic investor capable of saving IPB’s business and prepared fo step in
immediately. The Respondent therefore argues that the Czech Government’s conduct was
reasonable under the circumstances and that it did not in any way imply an unjustifiable
discrimination against IPB and its shareholders. '

363. The Tribunal’s assessment starts from the proposition that the Czech Republic’s
conduct was unfair and inequitable if it unreasonably frustrated IPB’s and its shareholders’
good faith efforts to resolve the bank’s crisis. A host State’s government is not under an
obligation to accept whatever proposal an investor makes in order to overcome a critical
financial situation like that faced by IPB. Neither is a host State under an obligation to give
preference to an investor’s proposal over similar proposals from other parties. An investor is,
however, entitled to expect that the host State takes seriously a proposal that has sufficient
potential to solve the problem and deal with it in an objective, transparent, unbiased and
even-handed way.

364. The Claimant has identified a number of elements of the factual record which are said
to support the Claimant’s proposition that the Czech Government used its power to
unilaterally support CSOB in implementing its strategy to acquire the business of IPB to the
detriment of IPB and Saluka. The factual details and especially the inferences and
conclusions that may be derived therefrom are, however, highly disputed between the parties.
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365. In light of the evidence before it, the Tribunal considers it helpful to contrast two
intertwined but distinguishable developments during the first half of 2000: the unfolding of
CSOB’s acquisition of IPB, on the one hand, and the unfolding of the negotiations between
IPB and Saluka/Nomura and the Czech Government, on the other.

i) The Developments during the First Half of 2000

(a) The Government’s Role in CSOB’s Acquisition
of IPB

366. By January 2000 it became clear to CSOB that it could implement its strategic
objective of expanding into the retail banking sector only by acquiring IPB. CSOB’s interest
in this acquisition was, if not “discussed” as the Claimant contends, then at least expressed at
a meeting of the CEO and Chairman of the Board of CSOB, Mr Kavanek, with the Minister
of Finance, Mr Mertlik, as early as 10 January 2000. It is not clear whether further meetings
took place in January and February 2000.

367. In March 2000 CSOB retained Consilium Rothchilds and Boston Consulting Group to
start preparing a deal structure for acquiring IPB.

368. On 26 April 2000 CSOB prepared a presentation to the Czech Government about its
acquisition plans for IPB. This presentation entitled “Discussion Materials” provided an
analysis of IPB’s situation, CNB’s objectives and the “main options” available to the Czech
Government, including “do nothing”, “self-help” of IPB, “broker a deal with a third party”
and “full intervention”. The two last options clearly referred to the entry of a strategic partner
into IPB, on the one hand, and to forced administration (which was, however, characterised
as being generally seen as the last resort) on the other. Since “self-help” was no longer
considered a viable option in IPB’s circumstances, “proker a deal” was seen as the next best
option in persuading the CNB, whereas “full intervention” should remain a “credible
potential stick” for IPB/Nomura to facilitate the process.

369. On 30 May 2000 the CEO and Chairman of the Board of CSOB, Mr Kavének,
presented several documents at a meeting held in Paris by the Czech Minister of Finance, Mr
Mertlik, the Governor of the CNB, Mr ToSovsky, and the President of CSOB’s parent
company KBC, Mr Remi Vermeiren, who on that day were attending a banking conference.
The documents presented by Mr Kavének, together referred to by the Claimant as “the Paris
Plan”, set out a “Preliminary approach to the Carthago-India business case”” (in which
CSOB explained the potential synergies to be expected from a combination of CSOB and
IPB), CSOB’s “Readiness to act” (in terms of CSOB’s readiness and capability to manage the
integration of IPB into CSOB) and a “Summary Transaction Structure” (explaining the
procedural steps to be taken for the integration of IPB into CSOB).

370. In the two appendices to the latter document, CSOB explained in more detail two
alternative strategies for a takeover of IPB: firstly, the “transaction structure to be used in
negotiated transaction with India”; secondly, the “transaction structure to be used in forced
administration of India”. The first “transaction structure” was characterised as not being
without legal, political and implementation risk; but it was emphasised that it would “present
a potential (and perhaps only [sic]) structure which, in light of the options available under
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current Czech law, addresses the goal of a rapid transfer of the India business to Carthago”.
The second “transaction structure” was characterised as being novel and as not being without
legal, political and implementation risk either; it was also emphasised, however, that it would
“present a potential (and perhaps only [sic]) structure which, in light of the options available
under current Czech law, addresses the goals of minimal involvement of the Forced
Administrator and of a rapid transfer of the India business to Carthago”.

371. In anticipation of the Paris meeting, the Chairman of the Board of CSOB, Mr
Kavanek, had written a letter dated 26 May 2000 to the Minister of Finance expressing his
expectation that the Paris meeting would “contribute to additional positive progress in the
subject matter”. Nevertheless, the precise nature and content of the talks at the Paris meeting
are a matter of dispute between the parties and remain unclear.

372.  On 13 June 2000, after the second run on IPB had already set in, the Vicegovernor of
the CNB, Mr Niedermayer, acting on behalf of an ad hoc working group whose mission was
to determine a solution for IPB including a transfer of IPB’s business to a strategic investor,
requested CSOB to submit by 9:00 a.m. the next day a “co-operative” proposal for a takeover
of IPB.

373.  On 14 June 2000 the CEO and Chairman of the Board of CSOB, Mr Kavének, wrote a
letter to the Vicegovernor of the CNB, Mr Niedermayer, setting out a detailed proposal for a
takeover of IPB to be negotiated with Nomura. It was clearly stated that State participation in
the risks and losses linked with the operation had to be anticipated. The letter stated at the
same time, however, that Nomura had declared its lack of interest in the proposal. The
Claimant has denied that Nomura had in fact been contacted to discuss the proposal.

374. Also on 14 June 2000 the Director of the State Aid Department of the OPC, Mr
Rudolecky, was informed by his superior, Dr Buchta, of the State aid envisaged for
IPB/CSOB in case of CSOB’s takeover of IPB’s business. It was anticipated that an
exemption from the prohibition of State aid would be necessary.

375. On 15 June 2000 the Czech Government met to assess the situation of IPB. The
Cabinet’s deliberations were based on “Materials for the Talks of the Czech Republic’s
Government” prepared and 'submitted by the Minister of Finance, Mr Mertlik, and the
Governor of the CNB, Mr Tofovsky. The “Materials” took two alternative solutions into
consideration: a cooperative solution involving IPB’s shareholders and a non-cooperative
solution involving forced administration coupled with a quick sale to a strategic investor. In
Appendix No. 3 to the “Materials” the strategic investor was clearly identified as being
CSOB. Also, the “Materials” expressly stated that any solution “necessitates a support on the
side of the state”.

376. The Claimant contends that only the non-cooperative solution was seriously presented
to the Cabinet with CSOB being the only candidate taken into consideration as a strategic
investor of IPB. The Respondent insists that the Cabinet was fully briefed on both alternative
solutions, including the cooperative solution. In any event the Government, by Resolution
No. 622 of 15 June 2000, consented to and recommended the imposition of forced
administration upon IPB with the objective of a subsequent sale to CSOB as the strategic
investor, the provision of a government guarantee for the assets of IPB in favour of CSOB
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and the issuing of government guarantees in favour of the CNB in order to cover the losses
resulting from the indemnity to be issued by the CNB in favour of CSOB for the debts
assumed from IPB and the losses suffered from the takeover of IPB’s business.

377. On 16 June 2000 the CNB decided to introduce forced administration of IPB and
appointed Mr Stan&k as administrator (i.e. a sort of trustee in bankruptcy). Mr Stangk was
expressly instructed to “perform all required steps that would result in accelerated sale of the
company to [CSOB], being its strategic partner”. He was also promised a “special bonus™ for
the implementation of this instruction.

378.  On 19 June 2000 IPB’s business was transferred to CSOB. The Ministry of Finance
granted the guarantee envisaged in such Resolution No. 622 of the Government and the CNB
signed its promise of compensation for any risk and loss that CSOB had requested. Also, on
the same day, the OPC (to which the Government’s guarantee and indemnity in favour of
IPB/CSOB had been formally notified the day before) issued a decision exempting the State’s
financial assistance from the legal prohibition of State aid provided by the Public Assistance
Act.

(b) The Government’s Role in IPB’s and
Saluka’s/Nomura’s Attempts to Negotiate a
Cooperative Solution

379. Nomura began searching for a strategic partner for IPB in October 1999. It was clear
from the beginning that the involvement of the Czech Government would be needed, not only
in terms of the various approvals required from the Czech regulatory authorities, but
especially in terms of State financial assistance without which private investors would find an
investment in IPB unattractive given the finding of the CNB that IPB was massively under-
provisioned and had insufficient regulatory capital.

380. Discussions began between representatives-of the CNB and the Ministry of Finance,
on the one hand, and representatives of IPB and Saluka/Nomura on the other.

381. It appears that the CNB and the Ministry of Finance initially expected a Nomura-led
solution, because they assumed that Nomura as IPB’s largest shareholder (through Saluka)
would try to preserve its investment in IPB and lead the effort to solve IPB’s problems either
by injecting additional capital into IPB or by identifying a strategic investor for IPB. It
transpires from the evidence before the Tribunal that some representatives of the Government
and the CNB regarded Saluka/Nomura itself as a de facto strategic investor whose
responsibility it was to assist IPB in overcoming its difficulties.*® Nomura has, however,
always insisted on its role as a portfolio investor and has made its willingness to rescue IPB
dependent upon State financial assistance which the Czech Republic was unwilling to provide
in the circumstances.

382. It soon turned out that some foreign financial institutions began to show an interest in

becoming a strategic partner of IPB, especially a consortium formed by Allianz and Hypo-

Vereinsbank which was later replaced by the UniCredito.
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383. In December 1999 Nomura proposed a merger of IPB and CS, since Allianz
considered an offer for both IPB and CS. This proposal was rejected by the State, because a
public tender for the State’s shareholding in CS was already underway and negotiations with
Erste Bank of Austria (to which CS was eventually sold) were in their final stages.

384. In February and March 2000 IPB and Nomura developed a proposal for a merger of
IPB and KB. This proposal was also rejected by the Government, because it would have led
to a combination of two banks both of which required consolidation and substantial

assistance.

385. Also in February and March 2000 the Deputy Managing Director of Nomura, Mr
Jackson, entered into negotiations with the Vicegovernor of the CNB, Mr Niedermayer, on
the draft of a “Memorandum of Understanding on the restructuring of IPB by Nomura in co-
operation with shareholders of IPB and with the Czech Republic” (“MOU”). The purpose of
the cooperation was said “to combine private sector and public sector resources”. Nomura
expressly declared its willingness to invest in IPB “on commercial terms applicable to
comparable investments by private sector investors”, including Nomura’s participation in an
increase of IPB’s capital. It was made equally clear, however, that the CNB and the Ministry
of Finance were required to assure State measures of support for IPB, including the purchase
of subordinated debt and potentially participating in the capital increase. The Memorandum
was finally rejected by the Czech side on the ground that it did not specify any concrete steps
that Nomura would take to address IPB’s problem and that there was no assurance for the
State that its financial input would be spent effectively or would not wind up in the hands of
IPB’s shareholders or management.

386. On 14 March the Prime Minister of the Czech Republic expressed the view that the
provision of State aid to IPB was conditional on Nomura injecting new capital into IPB.
Nomura for its part reiterated on 3 April 2000 its unwillingness to address IPB’s capital
adequacy problems without State support.

387. Sometime in mid-March 2000 the Minister of Finance and the CNB are said to have
lost trust in Nomura, i.e. confidence that Nomura would be able to come up with a viable
solution for IPB. The Minister of Finance refused to meet personally with representatives of
Nomura any longer. Instead, he and the Governor of the CNB appointed deputies (Deputy
Finance Minister, Mr Mladek, and Vicegovernor of the CNB, Mr Niedermayer) to deal with
Saluka/IPB. They were merely provided with a “soft mandate” and could only have unofficial
meetings off Ministry premises.

388. On 14 April 2000 IPB submitted to the CNB a draft proposal of “Measures for the
Stabilisation of IPB”. A revised draft of this proposal was submitted to the CNB in May
2000. It explored various possibilities of rescuing IPB from its untenable situation by
“bridging measures” as well as by “stabilisation measures” which included again the idea of
merging IPB and KB as well as the search for a strategic partner. In any case, all the solutions
explored in the proposal required the State’s financial assistance. The proposal envisaged,
however, that “as for the principal solution related to the entry of a strategic partner, the
requested government assistance should focus on that part of [the] loan and asset portfolio
which was created before the IPB privatisation and is comparable with portfolios of KB and
CS where the government assistance is being provided”. The proposal was rejected as
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unacceptable, because it did not give the State sufficient control over the restructuring
process.

389. In April and May 2000 Nomura’s attempt to find a strategic partner for IPB made
some progress. The Allianz/UniCredito consortium’s interest became more and more
concrete. Finance Minister Mertlik met with representatives of the Allianz/UniCredito
consortium who made proposals similar to those made by CSOB, i.e. they wished to purchase
[PB’s assets. On 22 May 2000 UniCredito began due diligence enquiries on IPB and on 26
May 2000 UniCredito in fact proposed to purchase IPB’s assets at an opening bid for IPB of
CZK 25-30 billion (twice its book value, subject to agreement on the book value) with a
possibility of paying more. Allianz/UniCredito made it clear, however, that their willingness
to acquire IPB’s assets was dependent upon a guarantee and promise of indemnity from the
Czech State. Also, Allianz/UniCredito wanted several months to conduct due diligence.

390. At the same time representatives of CSOB also had meetings with Nomura’s
representatives to discuss CSOB’s potential entry into IPB as a strategic partner. CSOB made
it clear to Nomura that if IPB wanted Government support, it needed CSOB. However, these
discussions led nowhere, because CSOB wanted to take over IPB first and negotiate the terms

of the acquisition later. This was (perhaps not surprisingly) unacceptable to Nomura.

391.  On 2 May 2000 the Governor of the CNB, Mr Togovsky, expressed in a letter to the
Minister of Finance, Mr Mertlik, some dissatisfaction with the negotiations between the
Czech Government and Saluka/Nomura. He wrote:

As is well-known to you from a number of working meetings, the CNB, apart from
the performance of its legal obligation of banking supervision, has also acted on the
grounds of care in regard of the stability of the financial system and together with
representatives of the Ministry of Finance and the National Property Fund it entered
the talks with the main shareholder of the bank [i.e. Saluka/Nomura] and 18
contributing to the work of a working group whose establishment it initiated some
time ago. - -

The aforesaid work brought about a widening of the awareness of the situation,
clarified some opinions and priorities, but has not led as yet to a sufficiently expedite
and clear course of action. The problem is not only the slow communication with the
main shareholder [i.e. Saluka/Nomura], his unclear position at the bank and a certain
unwillingness to discuss a specific course of action, but also certain “half-officiality”
of communication between the state, the shareholder and the bank at a level other
than supervisory.

However, Governor Tofovsky also stated in the following terms the basic conditions for a
satisfactory solution:

I believe the most necessary is to expedite and refine the works and prevent thereby
the creation of still greater costs. For this reason allow me to acquaint you with the
foundation and conclusions which I made together with my colleagues in regard to
the situation:
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a) regardless of the specific results of the audit or supervision of the CNB at IPB
it is possible to believe that without the substantial strengthening of the
capital of the bank or a clean-up of assets, the bank will not be able to further
exist, )

b) from this point of view it appears to be unlikely that the planned sale of the
bank to a new strategic investor is realizable as a commercial transaction
without the support of the state.

The letter concluded by setting out three options for action: the stabilisation of IPB by a
private entity with the support of the State (the option favoured by the Governor, provided the
State would retain a certain control over the whole process), the nationalisation of the bank
(an option that was said to involve considerable risk), liquidation or bankruptcy (an option
that was characterised as totally undesirable).

392.  Shortly thereafter the CNB requested Nomura to approach the Minister of Finance
and engage in formal dialogue about the future of IPB. However, letters addressed by
Nomura to the Minister of Finance on 5, 8 and 9 May 2000, setting out its willingness to meet
the CNB’s request for an injection of fresh capital in IPB and to arrange for up to CZK 13.2
billion of new capital for a capital increase, remained without any response from the Minister.

393. Nomura continued its efforts to meet government officials in order to find a solution
for IPB. Further letters dated 9, 18 and 24 May 2000 were sent to representatives of the
Ministry of Finance and the CNB.

394. On 18 May 2000 Nomura was informed by the Deputy Finance Minister, Mr Mladek,
that the Ministry of Finance intended to nationalise IPB and proposed that Nomura should
sell Saluka’s IPB shares at a symbolic price of 1 euro. Moreover, Mr Racocha for the CNB
explained that, if neither IPB nor its shareholders resolved IPB’s problems, the CNB would
impose forced administration on IPB. Both propositions were not the ones that had been
favoured by Governor ToSovsky in his aforementioned letter of 2 May 2000 to the Minister
of Finance.

395. On 24 May 2000 Nomura submitted to the Prime Minister a further proposal
(“Securing future for IPB”). It involved a capital injection by Nomura of CZK 20 billion for a
capital increase, a sale of 51% of IPB shares to the Allianz/UniCredito consortium and to
CSOB/KBC, and a KoB guarantee of IPB’s balance sheet. The same presentation was given
to the Deputy Finance Minister, Mr Mladek, on 25 May 2000. On 29 May 2000 Mr Mladek
rejected the proposal, the major concern being again that it involved direct aid to IPB without
the State having any control over the use of the funds. More precisely, Mr Mladek declared
the proposal regarding the guarantee of IPB’s balance sheet by KoB to a new commercial
bank unacceptable. Instead, Mr Mladek reiterated his proposal that Nomura should sell
Saluka’s IPB shares at a symbolic price of 1 euro.

396. Nomura subsequently wrote to Mr Mladek suggesting that the Ministry of Finance

propose an amendment to Nomura’s proposal that would make it acceptable to the Ministry.
However, by 31 May 2000, the Ministry had refused to communicate officially with Nomura
in order to consider any solution relating to IPB.
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397. On 1 June 2000 the Government informed Nomura that State assistance would only
pe forthcoming if Nomura acquired a 51% stake in IPB (i.e. an additional 5%, since Saluka
already held 46%).

398. On 2 June 2000 the Government repeated its 1 euro proposal. On 4 and 5 June,
Nomura attempted to accommodate that proposal by presenting to the Deputy Finance
Minister, Mr Mladek, and the Vicegovernor of the CNB, Mr Niedermayer, three alternative
solutions to enable the entry of a strategic investor:

(1)  Nomura would procure the transfer of 51% of the shares of IPB to the
Government in return for acceptable financial assistance. The purchasing price should be 1
curo for 46.16% (i.e. the stake that Saluka already held in IPB) and market price for the
remaining shares (which Saluka would have to acquire first). The IPB shares would then be
sold for their purchase price to a commercial banking investor that was agreed in advance
among the Government, CNB and Nomura. The commercial banking shareholder would
recapitalise IPB and take management control on terms agreed in advance.

(2)  Nomura would procure the recapitalisation of IPB with CZK 20 billion of new
capital in return for acceptable financial assistance. The current and new shares of IPB would
then be sold to a commercial banking shareholder who would become a controlling
shareholder in IPB. The commercial shareholder would then recapitalise IPB and take
management control. '

(3)  Nomura would procure the sale of 51% shareholder ownership of IPB to the
CNB or the Government at fair market value defined as CZK 116 per share, representing the
average purchase price of the seller.

None of these proposals was considered acceptable to the Government, mainly because they
were seen fo involve direct financial assistance by the State in favour of Nomura, or the
State’s assumption of all of IPB’s losses and of the costs of IPB’s restructuring.

399. Subsequently, by about 6 June 2000, Nomura was focussing on an asset sale as a
solution. ”

400. On 7 June 2000 the Deputy Finance Minister, Mr Mladek, urged Nomura again to
accept the 1 euro proposal, otherwise IPB would be “toast”.

401. On Friday, 9 June 2000, the Czech news agency CTK reported the Deputy Finance
Minister, Mr Zelinka, to have said that .

[c]ompulsory administration makes sense, because talks with a potential investor are
at an advanced stage and there is a danger that the bank will go bankrupt in the
meantime.

Even though by law compulsory administration does not mean freezing the deposits,
Zelinka does not see any other way of protecting the bank from being invaded by its
customers.
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 During the run on IPB, which started the following Monday, 12 June 2000, Nomura,
on behalf of Saluka, continued to search for a solution. On 14 June 2000 Nomura submitted a
new proposal to the Ministry of Finance, the CNB and the Prime Minister (the “IPB
proposal”) that also received the approval of IPB’s Board of Directors and of IPB’s
Supervisory Board. According to this proposal, IPB would transfer its banking business to
KoB for CZK 1 for on-sale to a long-term commercial banking partner acceptable to the
Government (i.e. Allianz/UniCredito or CSOB/KBC). The proposal also stated IPB’s
readiness to execute the transaction before 16 June 2000.

403. Under this proposal KoB would have provided limited State assistance to accomplish
the sale to a strategic partner. The sale proceeds would have been distributed to the
Government as reimbursement for the costs of any financial assistance, and any excess would
have been shared by IPB and the Government.

404. On 15 June 2000 Nomura’s representatives met with representatives of the CNB and
of the Ministry of Finance, including the Deputy Finance Minister, Mr Mladek, to discuss the
IPB Proposal. From the Czech side the IPB Proposal was seen to involve serious economic,
legal and organisational risks. The Czech Republic’s main concern was the uncertain scope of
the IPB assets that would not be covered by the proposed transfer to KoB but rather retained
by IPB, especially the assets belonging to IPB’s Tritton Fund. Negotiations continued into the
evening and, after their closure, continued by e-mail. The final e-mail concluded by saying
that the Ministry of Finance team was “now leaving for home and will continue tomorrow
morning”. This left Nomura’s representatives with the impression that the IPB Proposal had
been substantially agreed and that the negotiations would continue the next day. That

impression proved to be mistaken.

405. On the evening of 15 June 2000 the Government (i.e. the Cabinet Presidium)
convened and considered IPB’s gituation. The materials on which the Cabinet Presidium
based its deliberations referred to both cooperative solutions and forced administration.
However, the two cooperative solutions (the one relating to Saluka’s sale of its shareholding
in IPB to the State and the other relating to IPB’s partial sale of its ‘assets to KoB) were only
briefly mentioned. The focus was on the CSOB proposal for forced administration followed
by a quick sale to itself as a strategic investor. The Government preferred anyway the
imposition of forced administration upon IPB with the objective of a subsequent sale of IPB’s
business to CSOB on the terms mentioned before.

406. The Claimant argues that the IPB proposal would have been by far the better deal and
the Government has therefore failed to choose the solution with the least cost for the State’s
budget. The Respondent insists that after the run on IPB had started and IPB’s liquidity had
deteriorated dramatically, forced administration was unavoidable and CSOB was the only
bank that was prepared and able in terms of management capacity to step in immediately to
rescue IPB’s banking business.

ii) The Tribunal’s Finding

407. Inlight of all the factual elements relating to the Czech Government’s role in CSOB’s
successful acquisition of IPB’s business, and IPB’s as well as Saluka’s/Nomura’s
unsuccessful attempts to find 2 cooperative solution, the Tribunal finds, for the reasons set
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out below, that the Czech Republic’s conduct towards IPB and Saluka/Nomura in respect of
galuka’s investment in IPB shares was unfair and inequitable. In particular, the Ministry of
Finance and the CNB unreasonably frustrated IPB’s and its shareholders’ good faith efforts to
resolve the bank’s crisis. The Czech Government failed to deal with IPB’s as well as
Saluka’s/Nomura’s proposals in an unbiased, even-handed, transparent and consistent way
and it unreasonably refused to communicate with IPB and Saluka/Nomura in an adequate

manner.

(a) The Lack of Even-Handedness

408. The Czech Government failed to deal with IPB and its shareholder Saluka/Nomura,
on the one hand, and CSOB, on the other hand, in an unbiased and even-handed way.

409. Tt transpires from the evidence before the Tribunal that both CSOB as well as IPB and
its shareholder Saluka/Nomura clearly needed the cooperation of the Czech Government in
order to implement their plans to acquire IPB’s business or find a strategic investor for IPB.
The involvement of the Czech Government was indispensable in terms of the various
approvals needed from the Czech regulatory authorities as well as in terms of State financial
assistance without which neither CSOB nor any other private investor, including
Saluka/Nomura, would find an injection of new capital, a strategic investment or a takeover
of IPB’s business attractive given IPB’s financial distress. Moreover, the Allianz/UniCredito

consortium had made this point sufficiently clear.

410. Itis, however, equally clear that only CSOB met with the degree of responsiveness on
the part of the Czech Government which was a prerequisite for a successful search for a
strategic investment or a takeover of IPB’s business. In particular, the Ministry of Finance
and the CN'B were always open to receive information about CSOB’s plan to acquire IPB, to
discuss CSOB’s strategy and finally to contribute to its implementation both in terms of
granting the necessary regulatory approvals and in terms of massive State financial
assistance.

411. In principle, there is nothing wrong with a Government deciding in favour of an
investor which is determined, ready and capable of maintaining the business of an important
bank suffering serious financial problems such as IPB. It is also very doubtful whether a
Government can be said to be under an international legal obligation always to choose the
least cost alternative and not to waste taxpayers’ money. A Government that is bound by the
standard of fair and equitable treatment of foreign investors, however, cannot avoid paying
due regard to the good faith efforts of a foreign investor holding a considerable block of
shares in the bank to solve the bank’s problems.

412. In the case before the Tribunal, the Czech Government was determined at a rather
early stage to give preference to CSOB. Since mid-March 2000 — three months before IPB
had to be put into forced administration — the Minister of Finance refused further meetings
with representatives of Saluka/Nomura thereby indicating that he no longer considered
proposals from Saluka/Nomura helpful in solving IPB’s problems. The seriousness of any
negotiations with IPB or.Saluka/Nomura on alternative solutions was thereby undermined
relatively early on when there was still time for alternative cooperative solutions. The failure
to develop a workable cooperative solution in good time led to a situation where the forced
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administration of IPB could be regarded as unavoidable and CSOB could appear as the only
choice available for an immediate rescue of IPB’s banking business whose failure was

jmminent.

413. An even-handed dealing with the situation would have required that the Government

 e. the Cabinet Presidium) in its meeting on the evening of 15 June 2000 had paid the same
attention to the two cooperative solutions proposed by Nomura (the one relating to Saluka’s
sale of its shareholding in IPB to the State and the other relating to IPB’s partial sale of its
assets to KoB) as was paid to the non-cooperative solution favoured in the meantime by
CSOB. The Tribunal is sufficiently satisfied that in fact the contrary had happened: the
cooperative solutions involving Nomura and IPB were not seriously considered because at
this point they appeared to the Cabinet Presidium not satisfactory for whatever reasons,
whereas it had already been decided that the forced administration and the subsequent
transfer of IPB’s business to CSOB was the Government’s first choice. The Tribunal notes
that, the day before the Cabinet meeting (i.e. on 14 June 2000), the Director of the State Aid
Department of the OPC, Mr Rudolecky, had already been informed by his superior, Dr
Buchta, of the financial assistance envisaged for IPB/CSOB in the event of CSOB’s takeover
of IPB’s business, because the Government anticipated that an exemption from the
prohibition of State aid would be necessary.

414. Furthermore, the Forced Administrator was not left with his usual discretion to find
the most appropriate solution for IPB’s future based on an objective and unbiased assessment
of all relevant factors. Instead he was instructed by the Government to implement
immediately the transfer of IPB’s business to CSOB and he was even provided a financial
incentive to follow exclusively the Government’s instruction.

415. A crucial element in the Czech Republic’s preferential treatment of CSOB was once
again the Government’s willingness to support CSOB’s acquisition of IPB’s business by
granting massive State aid while at the same time refusing to provide similar support for the
implementation of the proposals originating from IPB or its shareholder Saluka/Nomura.

416. The justifications offered by the Government for its uneven treatment of IPB and
Saluka/Nomura, on the one hand, and CSOB, on the other hand, are unconvincing. The
Government’s position was largely based on the misconception that Saluka/Nomura was a de
facto strategic investor in IPB and was therefore itself responsible for solving IPB’s problem
by injecting new capital. Nomura, however, had always made it clear that this was not so, that
Nomura had entered IPB rather as a portfolio investor and that the Government was not
justified in imposing upon Nomura a shareholder’s responsibility that was unfounded.
Furthermore, when CSOB planned its takeover of IPB’s business, it did not consider entering
IPB as a strategic investor either, but nevertheless successfully relyied on the Government’s
willingness to provide financial assistance to overcome IPB’s financial problem.

(b)  The Lack of Consistency

417. The Czech Government’s conduct was also characterised by inconsistencies which
made it difficult or even impossible for IPB and Saluka/Nomura to accommodate their
proposals to the Government’s position.
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418. IPB’s and Saluka’s/Nomura’s requests for State assistance were always part of their
various proposals. Yet, the Czech Government took varying, sometimes even contradictory
positions. Basically, the Government’s position was that it was Saluka’s/Nomura’s own
responsibility to rescue IPB without any State aid. The MOU on which Nomura had
negotiated with the Vicegovernor of the CNB, Mr Niedermayer, in February and March 2000
was, however, aborted on the grounds that there was no assurance for the State that its
financial input would be spent effectively or would not wind up in the hands of IPB’s
shareholders or management. This reasoning implicitly acknowledged at least in principle
that State aid was needed for the rescue of IPB, an acknowledgement that was later even
expressly stated in the letter from the Governor of the CNB, Mr ToSovsky, addressed to the
Minister of Finance, Mr Mertlik, on 2 May 2000. On 14 March 2000 the Prime Minister
expressed the view that the provision of State aid to IPB was conditional on Nomura injecting
new capital: not only was this a suggestion that had in principle always been part of
Saluka’s/Nomura’s own proposals, but it demonstrated that the provision of State aid for IPB
was by no means excluded in principle. IPB’s draft proposal of “Measures for the
Stabilisation of IPB” submitted to the CNB on 14 April 2000 made an attempt to
accommodate the request for State financial assistance to the Government’s concern that the
State would bail out IPB for losses caused after its privatisation by its own imprudent loan
policy: the proposal limited the request for State aid to that part of the bad loan portfolio
which was created before the privatisation. The proposal was nevertheless rejected. On 1
June 2000 the Government took another turn and informed Nomura that State assistance
would be forthcoming, if Nomura acquired a 51% stake in IPB (i.e. an additional 5%, since
Saluka already held 46%).

419. Moreover, the Czech Republic acted rather inconsistently in its overall
communications with IPB and Saluka/Nomura. The MOU on which Nomura had negotiated
with the Vicegovernor of the CNB in February and March 2000 was designed to lead to a
mutually satisfactory solution still to be determined in detail. Before that could be achieved,
however, the “Memorandum” was already aborted on the grounds that it did not specify any
concrete steps that Nomura would take to address IPB’s problem. Furthermore, since mid-
March 2000, the Minister of Finance had refused to meet Saluka’s/Nomura’s representatives
because he had lost confidence in Nomura’s ability to develop a solution for IPB, but at the
same time he kept the channel for communication formally open by appointing deputies to
deal with Saluka/Nomura and IPB on the basis of a “soft mandate” off the Ministry’s
premises. :

(c) The Lack of Transparency

420. The Czech Government’s exchange of views with Saluka/Nomura and IPB on
possible solutions for IPB also lacked sufficient transparency to allow Saluka/Nomura and
IPB to understand exactly what the Government’s preconditions for an acceptable solution
were, -

421. Saluka/Nomura and/or IPB made various proposals all of which the Czech
Government simply rejected with varying reasons.

422. Some of the reasons, however, were not totally unfounded. Thus, Nomura’s
December 1999 proposal of a merger of IPB and CS as well as IPB’s and Nomura’s proposal
for a merger of IPB and KB were rejected on acceptable grounds.
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423. The MOU, however, which Nomura had negotiated with the Vicegovernor of the
CNB in February and March 2000, was said to lack specific steps that Nomura would take to
address IPB’s problem, even though the specification of such steps was the very objective of
the ongoing negotiations. The Government failed to respond in any constructive way. IPB’s
proposal of 14 April 2000 submitted to the CNB was refused because it allegedly did not give
the State sufficient control over the restructuring process. The proposal submitted on 24 May
2000 to the Prime Minister was rejected on the grounds that it involved direct aid to IPB
without the State having any control over the use of the funds.

424. Nomura’s proposals of 4 and 5 June 2000, which were designed to lead to the entry of
a strategic investor, attempted to accommodate the Government’s proposal of 1 June 2000 as
well as its 1 euro proposal. They were nevertheless rejected on the grounds that they involved
direct financial assistance from the State in favour of Nomura or the State’s assumption of all
of IPB’s losses and of the costs of IPB’s restructuring, even though the Governor of the CNB,
Mr ToSovsky, had already stated in his letter of 2 June 2000 to the Minister of Finance, Mr
Mertlik, that a sale of IPB to a new strategic investor was not realizable without the support
of the State.

425. Nomura’s last proposal of 14 June 2000 also sought to accommodate the 1 euro
proposal by offering a partial sale of IPB’s assets to KoB for 1 CZK (for on-sale to a strategic
investor such as Allianz/UniCredito or CSOB/KBC). The next day representatives of the
CNB and of the Ministry of Finance began even to negotiate this proposal with Nomura’s
representatives and led them to believe that negotiations would be continued the next day, the
main point for further clarification being the specification of IPB’s assets that would not be
covered by the transfer to KoB. This proposal was aborted by the supervening imposition of
forced administration upon IPB.

(d)  The Refusal of Adequate Communication

426. Inlight of the serious difficulties IPB was in and the urgency of finding a solution that
would rescue IPB, the Czech Government’s refusal to actively engage in constructive and
direct negotiations with IPB and its major shareholder Saluka/Nomura was unreasonable.
There could not have been any doubt that any cooperative solution necessarily made
Saluka’s/Nomura’s involvement indispensable.

427. From mid-March onwards — three months before forced administration was imposed
upon IPB — the Minister of Finance, Mr Mertlik, simply gave up communicating directly with
IPB’s major shareholder Saluka/Nomura. He downgraded the Ministry’s communication with
Saluka/Nomura to the Deputy level while at the same time he continued communicating
personally with the CEO and Chairman of the Board of Directors of CSOB, Mr Kavanek.

428. Even on the Deputy level, communication with Saluka’s/Nomura’s representatives
was not allowed on the premises of the Ministry of Finance.

429. Letters addressed by Nomura to the Minister of Finance on 5, 8 and 9 May 2000,
setting out Nomura’s willingness to meet the CNB’s request for an injection of fresh capital
and to arrange for up to CZK 13.2 billion of new capital for a capital increase in IPB simply
remained without any response from the Minister.
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430. Nomura nevertheless continued its efforts to meet Government officials, although
with only limited success. Instead of engaging in meaningful negotiations, Nomura was
confronted with the possibility of IPB’s nationalisation or forced administration and with the
1 euro proposal.

431.  On 31 May 2000, one day after the Minister of Finance, Mr Mertlik, had met with the
CEO and Chairman of the Board of Directors of CSOB, Mr Kavanek, in Paris, official
communication with Saluka/Nomura was discontinued even on the Deputy level. Saluka’s
representative, Mr Dillard, had to meet informally with Deputy Minister of Finance, Mr
Mladek, in a wine bar.

432.  Official communication was resumed on 15 June 2000 in order to discuss Nomura’s
last proposal. The Tribunal is very doubtful whether these discussions between Nomura’s
representatives and representatives of the CNB and of the Ministry of Finance were seriously
meant as a last-minute effort of the Czech Government to find a cooperative solution. The
OPC had already been informed the day before of the imminent takeover of IPB’s business
by CSOB. Already on 9 June 2000 the Deputy Minister of Finance, Mr Zelinka, had indicated
to the Czech news agency CTK that forced administration of IPB was unavoidable.

d) Provision of Financial Assistance to IPB after Acquisition by
CSOB

433. The Claimant agues that the Czech Republic acted in violation of the “fair and
equitable treatment” standard by illegally granting massive financial assistance to IPB’s
business, once the beneficiary of such assistance had become CSOB following the forced
administration.

434.  On 19 June 2000 the Ministry of Finance, following the Government’s Resolution No.
622 of 15 June 2000, issued an unlimited and unconditional guarantee of all on- and off-
balance sheet assets transferred to CSOB, and the CNB entered into. an agreement with
CSOB under which the CNB promised to indemnify CSOB for certain other potential risks in
connection with the acquisition of IPB’s business. The transaction implemented by the
Forced Administrator therefore conveyed to CSOB a fully guaranteed bank without requiring
any substantial payment for its franchise value.

435.  The Claimant, relying on the expert evidence of Professor Piet Jan Slot, contends that
the Government Guarantee and the CNB indemnity were State aids provided in contravention
of the Czech Public Assistance Act and in breach of the Czech Republic’s obligations under
the Europe Agreement, concluded between the European Communities and the Czech
Republic on 4 October 1993.47 Article 64 of that Agreement provided:

n The following are incompatible with the proper functioning of the
Agreement, in so far as they may affect trade between the Community and
the Czech Republic:
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(iii)  any public aid which distorts or threatens to distort competition by
favouring certain undertakings or the production of certain goods.

36. The OPC’s decision of 19 June 2000 exempted the Government’s financial assistance
for CSOB/IPB from the legal prohibition of State aid, on the grounds that it was
«restructuring aid” and especially aid to remedy a “serious disturbance” in the Czech
economy consistent with the Europe Agreement as interpreted by the EC Commission in its
Guidelines on Rescue and Restructuring Aid. The validity of that decision is questioned by
the Claimant, in particular, on the grounds that the assistance did not properly qualify as
«restructuring aid” Of aid to remedy a wserious disturbance”, and that the OPC lacked
independence and had also violated the procedural rules of the Public Assistance Act.

Furthermore, the Government is said to have illegally implemented its aid for CSOB/IPB
pefore the OPC’s exemption decision came into effect.

437. The Claimant has also emphasised that the exemption decision was in any €ase€
conditional upon the Ministry of Finance subsequently submitting to the OPC (i) by 19
September 2000 a restructuring plan for IPB; (i) by 19 September 2000 preliminary
information concerning the amount of assistance provided under the Government Guarantee;
and (iii) by 19 December 2000 final information concerning the assistance. The Ministry of
Finance is said to have failed to comply with the last of these Conditions and to have thereby
committed another breach of the Public Assistance Act which was not adequately penalised

by the OPC.

438. The Claimant argues that the Czech Republic, by providing illegal State aid and by
failing to implement procedural rules giving effect to violations of the prohibition of State
aid, violated its international Treaty obligation under the Europe Agreement thereby
establishing a prima facie violation of the “fair and equitable treatment” standard in Article
3.1 of the Treaty.

439. The Respondent, relying on the expert testimony of Professor Dr Jirgen Basedow,
contested the subject matter jurisdiction of the Tribunal as far as the application of the
substantive rules on State aid of the Europe Agreement are concerned. Since the Europe
Agreement’s substantive provisions are not “directly applicable” (self-executing), it is said to
be not for this Tribunal to assess the legality of the Czech Government’s financial assistance
for CSOB/IPB under the Europe Agreement. The Tribunal is said to be only competent to
assess the procedural legality of that assistance.

440. In any case, the OPC is said to have been justified in exempting the Government’s
financial assistance as “restructuring aid” and as a remedy for a «serious disturbance”. Also,
the State aid could have been exempted as indirect investment aid or operating aid in
accordance with the EC Commission’s Guidelines on national regional aid. The Claimant’s
criticism is therefore said to be unfounded.

441. The Tribunal finds, for the reasons set out below, that the Claimant’s claim is without
merit. The Czech Government’s provision of State financial assistance to CSOB/IPB, ie.
upon the acquisition of IPB’s business by CSOB subsequent to the imposition of forced
administration upon IPB, did not amount to 2 breach of Article 3.1 of the Treaty.

90




442. The unlawfulness of a host State’s measures under its own legislation or under
another international agreement by which the host State may be bound, is neither necessary
por sufficient for a breach of Article 3.1 of the Treaty. The Treaty cannot be interpreted so a8
to penalise each and every breach by the Government of the rules or regulations to which it is
subject and for which the investor may normally seek redress before the courts of the host

State.

443. As the tribunal in ADF Group Inc. has stated with regard to the “fair and equitable
treatment” standard contained in Article 1105(1) NAFTA:

something more than simple illegality or lack of authority under the domestic law of a
Qtate is necessary to render an act or measure inconsistent with the customary
international law requirements. ...

Quite similarly, the Loewen tribunal stated in the same legal context that

whether the conduct [of the host State] amounted to 2 breach of municipal law as well
as international law is not for us to determine. A NAFTA claim cannot be converted

into an appeal against decisions of [the host State].

444. The Czech Government’s conduct of which the Claimant is complaining must
therefore be assessed in light of the Treaty’s own «“fair and equitable treatment” standard.
Consequently, the Tribunal does not find it necessary to determine the legality of the
financial assistance given t0 CSOB/IPB under Czech national law or under the Europe
Agreement. The only relevant question is whether the Czech Government’s provision of
financial assistance t0 CSOB/IPB constituted unfair and inequitable treatment of Saluka
irrespective of whether it was in compliance with the Czech Public Assistance Act or the
Europe Agreement.

445. The “fair and equitable treatment” standard cannot easily be assumed to include a
general prohibition of State aid. Financial assistance is a tool used by States 10 implement
their commercial policies. Even though it tends t0 distort competition and to undermine the
level playing field for competitors, States cannot be said to be generally bound by
international law 1o refrain from using this tool. According t0 States’ treaty practice,
prohibitions of State aid are explicitly stated and defined in international agreements such as
the Europe Agreement. A similar prohibition cannot be read into general principles such as
the “fair and equitable treatment” standard. Consequently, an investor cannot claim to be
generally protected against the host State providing State aid to its competitors.

446. Having said this, the Tribunal also emphasises that the host State, in providing State
aid, is clearly bound not to frustrate an investor’s legitimate and reasonable expectation to be
treated fairly and equitably. The host State is therefore obliged to provide financial assistance
to firms or industries in a way that does not amount to an unfair or inequitable treatment of a

foreign investor. In particular, the provision of State aid to specific firms or industries must
not be discriminatory or unreasonably harmful for the foreign investor.

447. In the case before the Tribunal, the Czech Government’s guarantees and indemnities
in favour of CSOB/IPB were part of the overall transaction whereby IPB’s banking business
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was transferred to CSOB subsequent to the imposition of forced administration upon IPB. At
the time the financial assistance was implemented, IPB had already lost its banking business
to CSOB. It is therefore not. conceivable that, due to the State aid provided for CSOB/IPB,
IPB and its shareholders could have suffered harm in addition to the harm that had already
been caused by the forced administration and the subsequent loss of the banking business.
After the takeover of IBP’s banking business by CSOB, IPB was no longer a competitor of
CSOB who’s competitive position could be undermined by the State aid provided by the
Czech Government.

e) Unjust Enrichment of CSOB at the Expense of Saluka

448. The Claimant contends that the Czech Republic failed to prevent the unjust
enrichment of CSOB at the expense of the IPB shareholders including Saluka upon the
transfer of IPB’s business 0 CSOB and the provision of the aforementioned State aid
following the forced administration.

449. The concept of unjust enrichment is recognised as a general principle of international
law.>® It gives one party a right of restitution of anything of value that has been taken or
received by the other party without a legal justification. As the Iran-United States Claims
Tribunal has stated more specifically:

There must have been an enrichment of one party to the detriment of the other, and
both must arise as a consequence of the same act or event. There must be no
justification for the enrichment, and no contractual or other remedy available to the
injured party whereby he might seek compensation from the party enriched.”

450. If it is assumed that the “fair and equitable treatment” standard also includes the
general principle of unjust enrichment, an investor would therefore also be protected by this
standard against unjust enrichment by the host State.

451. In the case before the Tribunal, the question would be whether the Czech State has, by
means of the transfer of IPB’s business to CSOB and the provision of the aforementioned
State aid following the forced administration, taken or received anything of value at the
expense of Saluka. For the reasons set out below, the Tribunal would answer this question in
the negative.

452. Firstly, it was not the Respondent which received the banking business from IPB, but
CSOB. Even though the Czech State was still a (minority) shareholder of CSOB, CSOB
cannot be equated with the Czech State. It is a general principle of company law that a
company is a legal entity separate from its shareholders. The corporate assets are owned by
the company itself, not by the shareholders. The concept of piercing the company’s Vveil
would be totally inapposite in this context. Anything acquired by CSOB from IPB was
therefore not acquired by the Respondent.

453. Secondly, it was IPB’s and not the Claimant’s banking business that was transferred
to CSOB. IPB’s assets were owned by IPB itself, not by its shareholders. Again, the concept
of the separateness of the company from its shareholders prevents the Tribunal from equating
IPB and Saluka. Consequently, CSOB did not receive anything at the expense of Saluka.
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454. The Claimant has in fact acknowledged that the transfer of IPB’s business to CSOB
resulted in the enrichment, if any, of one private entity at the expense of another. The
Claimant has also argued, however, that in order for the Czech Republic to become liable
towards Saluka it is sufficient to establish that the Czech Republic actively participated in a
conspiracy to enrich one private party at the expense of another by using regulatory powers to
effect an illegal transfer of ownership in IPB’s business.

455. The Tribunal finds that the Claimant’s argument is legally not well founded. It
stretches the principle of unjust enrichment beyond its proper scOpe. The notion of one party
being an accessory to an unjustified transfer between two other parties is not part of the
concept of unjust enrichment. Even though, according to the Claimant, it is well established
in the general international law of State responsibility for wrongful acts, especially in case of
unlawful expropriation, that the ultimate beneficiary of the wrongful act of the State need not
be the State itself, the Tribunal has not been convinced that this holds true for the principle of
unjust enrichment.

456. Since there was no enrichment of the Respondent to the detriment of the Claimant, the
Tribunal does not consider it necessary to assess the legal justification of the transfer of IPB’s
business to CSOB at any length. Suffice it to say that the transfer was based on the Sale
Agreement between the Forced Administrator of IPB, and CSOB. It cannot be for this
Tribunal to question the validity of this agreement as long as it has not been invalidated by a
competent court or tribunal. Questionable as the circumstances surrounding the Sale
Agreement may be, it provides, within the context of the principle of unjust enrichment, a

sufficient legal justification for the transfer of IPB’s banking business to CSOB.

C. Non-Impairment

457. The legal basis of the Claimant’s claims is not limited to the “fair and equitable
treatment” standard contained in Article 3.1 of the Treaty but includes the non-impairment
obligation contained in the same provision. Article 3.1 of the Treaty provides that:

[W]ith reference to the investments of investors of the other Contracting Party, each

Contracting Party . . . shall not impair, by unreasonable or discriminatory measures,
the operation, management, maintenance, use, enjoyment or disposal thereof by those
investors. ‘

It is for the Tribunal therefore, to determine whether the Czech Republic has, by '
certain measures, violated this obligation.

1. Meaning of the Standard

458. “Impairment” means, according to its ordinary meaning (Article 31 of the Vienna
Convention on the Law of Treaties), any negative impact or effect caused by “measures”
taken by the Czech Republic.

459. The term “measures” covers any action or omission of the Czech Republic. As the ICJ
has stated in the Fisheries Jurisdiction Case (Spain v. Canada)
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[T]n its ordinary sense the word is wide enough to cover any act, step or proceeding,
and imposes no particular limit on their material content or on the aim pursued

thereby.52

460. The standard of “reasonableness” has no different meaning in this context than in the
context of the “fair and equitable treatment” standard with which it is associated; and the
same is true with regard to the standard of “non-discrimination”. The standard of
“reasonableness” therefore requires, in this context as well, a showing that the State’s
conduct bears a reasonable relationship to some rational policy, whereas the standard of
“non-discrimination” requires a rational justification of any differential treatment of a foreign
investor.

461. Insofar as the standard of conduct is concerned, a violation of the non-impairment
requirement does not therefore differ substantially from a violation of the “fair and equitable
treatment” standard. The non-impairment requirement merely identifies more specific effects
of any such violation, namely with regard to the operation, management, maintenance, use,
enjoyment or disposal of the investment by the investor.

462. The term “investment” is defined in Article 1 of the Treaty so as to include, inter alia,

shares, bonds and other kinds of interests in companies [...], as well as rights
derived therefrom.

As the Tribunal has already stated earlier, Saluka’s shareholding in IPB clearly is an
“investment” in this sense.

463. It will transpire from the application of the non-impairment standard to the facts of
this case that among the various objects of a potential impairment listed in Article 3.1 of the
Treaty only Saluka’s “enjoyment” of its investment appears to be relevant in the present
context. “Enjoyment” means, infer alia, '

[t]he exercise of a right [...] [which] includes the beneficial use, interest and purg)ose
to which property may be put, and implies right to profits and income therefrom.’

2. Application of the Standard

464. Three different sets of facts need to be assessed in light of the non-impairment
obligation:

(2) first, the facts that have given rise to the Tribunal’s findings of violations of
the “fair and equitable treatment” standard contained in Article 3.1 of the Treaty;

(b) second, the facts on which the Claimant has based its deprivation claim under
Article 5 of the Treaty;

(© third, the facts relating to the second run on IPB which subsequently led to the
forced administration of IPB.
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The Tribunal will assess these three sets of facts separately.

a) The Facts Underlying the Violations of the “Fair and Equitable
Treatment” Standard (Article 3.1 of the Treaty)

465. The Tribunal finds that the Czech Republic, by violating the “fair and equitable
treatment” standard of Article 3.1 of the Treaty, at the same time violated its non-impairment
obligation under the same provision.

466. The Czech Republic, by

)] giving a discriminatory response to the bad debt problem in the Czech banking
sector, especially by providing State financial assistance to three of the Big Four banks to the
exclusion of IPB and thereby creating an environment impossible for the survival of IPB, and

(i) by refusing to negotiate in good faith on the proposals made by IPB and its
shareholders,

impaired the “enjoyment” of Saluka’s investment, i.e. the shareholding in IPB.

467. There can be no doubt that the Czech Republic’s discriminatory response to the bad
debt problem in the Czech banking sector and its unfair and inequitable treatment of IPB
regarding the provision of State aid as well as its refusal to negotiate in good faith on the
proposals made by IPB and its shareholders for the rescue of IPB had a detrimental impact
upon IPB and Saluka’s shareholding in IPB. The unlawful conduct of the Czech Government
contributed to the aggravation of IPB’s financial distress and to its subsequent failure and
thereby impaired Saluka’s beneficial use of and interest in its shareholding in IPB.

b) The Facts Underlying the Deprivation Claim (Article 5 of the
Treaty)

468. The Claimant’s allegation that the Czech Republic has, by certain measures,
unlawfully deprived Saluka of its investment in IPB also includes the allegation that the
Czech Republic has, by the same measures, impaired the operation, management,
maintenance, use, enjoyment or disposal of Saluka’s investment in IPB. A “deprivation” is
most certainly at the same time an “impairment”.

469. In order for the Tribunal to find in favour of the Claimant, the “measures” assessed in
light of Article 5 of the Treaty must be shown, in the context of Article 3.1 of the Treaty, to
have been “unreasonable or discriminatory”.

470. As far as the Claimant’s allegation of an unlawful impairment of Saluka’s investment
by the Czech Government’s imposition of forced administration upon IPB is concerned, the
reasons which led the Tribunal, in the preceding Chapter of this Award, to find that the
“deprivation” of Saluka’s investment caused by the forced administration was lawful and that
the Czech Republic did not violate Article 5 of the Treaty also lead the Tribunal to find that
the “impairment” of Saluka’s investment by the same measure was lawful as well and that the
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Czech Republic did not violate Article 3.1 of the Treaty in this respect either. Since in the
context of Article 5, the “deprivation” of Saluka’s investment by the imposition of forced
administration upon IPB was justified on reasonable regulatory grounds, the same applies a
majore ad minus 10 the “impairment” of Saluka’s investment in the context of Article 3.1. In
other words: to the extent that the concepts of “deprivation” and “impairment” overlap,
because a “deprivation” is just one variety of possible “impairments”, the regulatory power

exception (or “police power exception™) explained in the previous Chapter of this Award
applies to both.

c) The Czech Government’s Alleged Triggering of the Second
Run on IPB

471. The Claimant contends that the second run on IPB, which began on 12 June 2000 and
which led directly to the jmposition of forced administration upon IPB, was triggered by the
Czech Government’s leaks of information. The Respondent has denied any such leaks. The
details are highly controversial.

472. The Tribunal finds, for the reasons set out below, that the Government did in fact
unreasonably spread negative information on IPB to the public and that this contributed to the
aggravation of IPB’s financial distress and to its subsequent failure.

473. According to the evidence before the Tribunal, the following appears to be
undisputed: In May 2000 IPB submitted to the CNB its revised draft proposal of “Measures
for the Stabilisation of IPB”. Shortly thereafter, the Czech newspaper Mlada Fronta DNES
reported that:

According to a highly reliable source, the central bank received a document titled
«“Measures for stabilisation of IPB” where the managers of the bank, among others
things, propose the transfer of bad debts to the State-owned Konsolidacni banka.

The source quoted in the newspaper was the CNB.

474. On 8 June 2000 Dow Jones Newswires reported that

a source in the central bank [has told] [there was] a “fifty-fifty” chance forced
administration will occur [at IPB].

475. According to the Claimant, on 9 June 2000 the Czech news agency CTK reported the
Deputy Finance Minister, Mr Zelinka, as having said that

[c]ompulsory administration makes sense, because talks with a potential investor are
at an advanced stage and there is a danger that the bank will go bankrupt in the
meantime.

Even though by law compulsory administration does not mean freezing the deposits,

Zelinka does not see any other way of protecting the bank from being invaded by its
customers.
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476.  On 10 June 2000 Miadé Fronta DNES wrote:

According to reliable sources at the central bank, IPB does not have adequate reserves
to cover losses from bad loans ... in such a case, the current status of IPB may lead to
the withdrawal of its banking licence.

An undisclosed source from the ministry [of Finance] ... said that the intent is to cut
off the existing shareholders from any influence on the operations of the bank.

The State has two possibilities for nationalisation of the bank and continuation of
operations. It either acquires the majority share from Nomura, or takes over control of
the bank via imposing forced administration.

“Both variants are possible”, said a source from the ministry that is a party to the
negotiations. After the taking over control of the bank and an expensive cleaning up
of its portfolio, it is to be sold to a strategic partner. Among the interested parties are,
for example, CSOB or Italian Unicredito.

However, Nomura for the present does not want to accept the proposal to assign the
shares to the State at a symbolic price of 1.- CZK, since it dogsn’t want to participate
in the stabilisation of the bank.

477, As will be recalled, on 12 June 2000 the second run on IPB began.

478. None of the aforementioned press reports was in any way misstating the situation.
Almost all of them contained a clear indication that forced administration of IPB was
imminent. All of the reported information was said to have been received from Government
sources.

479. The Respondent, by contending that there had been numerous press articles about the
bank, some reporting publicly available information in ways that could easily create public
panic or cause depositors to begin to make withdrawals, implicitly admits that there have also
been press articles reporting confidential information that was not publicly available. There is
even reason to believe that certain information was deliberately leaked to the press by
“sources” in the CNB and the Ministry of Finance.

480. The crucial question for the Tribunal to determine relates to causation: was the
publication of the information referred to a conditio sine qua non for IPB’s forced
administration? The nature of the information was such that IPB’s customers could become
seriously concerned about the safety of their savings deposited with IPB and start to withdraw
their deposits. On the other hand, it is inconceivable that the public was not already to some
degree aware that IPB had problems with its bad loan portfolio. It was one thing, however,
for the public to have known of IPB’s distress in general terms; it was quite another for the
public to have been informed that the failure of IPB was imminent and forced administration
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unavoidable, as stated by the Deputy Finance Minister, Mr Zelinka, on 9 June 2000 (i.e. on
the Friday before the Monday when the second bank run set in). ’

481.  Furthermore, there is some indication that the Government «sources” deliberately
engineered the circulation of negative information about IPB in order to precipitate IPB’s
failure. Mr Zelinka’s statement of 9 June 2000 may well be interpreted in this sense. Once
forced administration was publicly stated to be unavoidable, that statement became a self-
fulfilling prophecy, because the bank run was certain to set in the following Monday. This
conduct of the Government was unjustifiable and unreasonable and contributed in all
probability t0 the unsustainability of IPB’s situation. The Respondent has provided no
convincing evidence to the contrary.

D. Full Security and Protection

482. The Claimant has argued that the Czech Republic has also violated its obligation
under Article 3.2 of the Treaty which “more particularly” provides that each Contracting
Party shall accord to the investments of investors covered by the Treaty «gyll security and
protection”.

1. Meaning of the Standard

483. The “full protection and security” standard applies essentially when the foreign
investment has been affected by civil strife and physical violence.** In the AMT arbitration, it
was held that the host State “must show that it has taken all measures of precaution to protect
the investments of [the investor] in its territory”.

484. The standard does not imply strict liability of the host State however. The Tecmed
tribunal held that “the guarantee of full protection and security is not absolute and does not
impose strict liability upon the State that grants it2.56 The host State is, however, obliged to
exercise due diligence.57 As the tribunal in Wena, quioting from American Manufacturing and
Traah’ng,5 8 stated,

The obligation incumbent on the [host State] is an obligation of vigilance, in the sense
that the [host State] shall take all measures necessary to ensure the full enjoyment of

protection and security of its investments and should not be permitted t0 invoke its
own legislation to detract from any such obligation.

Accordingly, the standard obliges the host State to adopt all reasonable measures to protect
assets and property from threats or attacks which may target particularly foreigners or certain
groups of foreigners,6° The practice of arbitral tribunals seems to indicate, however, that the
«fyll security and protection” clause is not meant to cOVer just any kind of impairment of an
investor’s investment, but to protect more specifically the physical integrity of an investment
against interference by use of force. In light of the following findings, it appears not to be

necessary for the Tribunal to precisely define the scope of the «fyll security and protection”
clause in this case.
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2. Application of the Standard

485. The Claimant contends that the Czech Republic has failed to accord Saluka’s
investment full protection and security by its oppressive use of public powers, post-forced
administration, with a view to depriving Saluka of any residual economic benefit or use of its
investment and by harassing its officers and employees. The measures complained of by the
Claimant relate more specifically to

(a) the suspension of trading of IPB shares;

(b)  the prohibition of transfers of Saluka’s shares; and

(©) the police searches of premises occupied by Nomura and its employees.
The Tribunal will assess these three groups of measures separately.

a) The Suspension of Trading in IPB Shares

486. According to the Claimant, the CSC’s preliminary injunction of 15 June 2000
imposing an immediate suspension of trading in IPB shares as well as the subsequent
successive extensions thereof were unjustified. The Respondent argues that there was nothing
improper with the suspension decisions.

487. Saluka has lodged appeals against the CSC’s suspension decisions. The appeals were
rejected, however, by the competent Presidium of the CSC.

488. On 1 January 2001, the Czech Securities Act was amended to the effect that
shareholders no longer had standing to appeal a CSC’s suspension of trading in the shares
held by the shareholders. Consequently, after 1 January 2001 Saluka was excluded from
challenging suspensions of trading in its IPB shares.

489. The Respondent argues that the amendment to the Czech Securities Act was of
general application and was not specifically targeted against Saluka.

490. Even assuming that the suspension of trading of shares may be State conduct within
the scope of the “full security and protection” clause, the Tribunal, without deciding that
question, finds that this claim of the Claimant is without merit. On this account, the Czech
Republic cannot be said to have failed to provide “full protection and security” to Saluka’s
investment. The reasoning behind the CSC’s suspension decisions cannot be said to have
been totally devoid of legitimate concerns relating to the securities market. The suspensions
of trading in IPB shares were at least justifiable on regulatory grounds. Also, the elimination
of shareholders’ right of appeal does not per se transcend the limits of a legislator’s
discretion. Shareholder’s rights vary greatly in different jurisdictions. The amendment of the
Czech Securities Act cannot be said to be totally unreasonable and unjustifiable by some -
rational legal policy.
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b) The Prohibition of Transfers of Saluka’s Shares

491. The Claimant also argues that the Police Order issued at the request of CSOB by the
Public Investigator’s Office on 26 October 2000 as well as subsequent decisions of the police
authorities, freezing specifically Saluka’s shareholding in IPB, were unjustified.

492.  Saluka, however, appealed, with some success, against the freezing orders. Even the
Public Prosecutor’s Office’s order of 23 April 2002 which upheld the freezing order on
different grounds was quashed, upon Saluka’s appeal, by the Supreme Public Prosecutor’s
Office. The Claimant still feels aggrieved by a procedural denial of justice due to the fact that
the latter office, which was the last instance for appeals, upheld the freezing of Saluka’s
shares in IPB on still different grounds on which Saluka had not been heard. No further
appeal being possible, on 18 July 2002 Saluka lodged a petition with the Constitutional Court
seeking an appropriate remedy.

493. Even assuming that the freezing of the IPB shares held by Saluka may be State

. conduct within the scope of the “full security and protection” clause, the Tribunal, without
deciding that question, fails to see a procedural denial of justice that would violate the Czech
Republic’s Treaty obligations. The absence of further appeals against decisions of the last
instance for appeals is not per se a denial of justice. The alleged denial of Saluka’s right to be
heard is the basis for the petition lodged with the Constitutional Court. Nothing therefore
emerges from the facts before the Tribunal that would amount to a manifest lack of due
process leading to a breach of international justice and to a failure of the Czech Republic to
provide “full protection and security” to Saluka’s investment.

<) The Police Searches

494.  The Claimant furthermore complains of the search of Nomura’s (not Saluka’s) Prague
Representative Office and the seizure of Nomura’s documents. According to the Claimant,
these police actions were illegal and violated Nomura’s fundamental rights to the inviolability
of privacy and home, to the protection against unauthorised interference with its privacy and
unauthorised gathering of data, and to the protection of ownership rights.

495. Saluka (not Nomura), however, successfully lodged a petition with the Czech
Constitutional Court which in a decision of 10 October 2001 held in favour of Saluka.

496. Consequently, having been granted the relief petitioned for, the Claimant can no
longer be aggrieved. The Tribunal, without going into the relevance of the distinction
between Nomura and Saluka in this context, therefore finds that, on this account also, the
Czech Republic cannot be found to have violated its Treaty obligation to accord “full
protection and security” to Saluka’s investment.

E. Conclusion

497.  In summary, the Tribunal finds, based on the totality of the evidence which has been
presented to it, that the Respondent’s treatment of Saluka’s investment was in some respects
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unfair and inequitable and violated the “fair and equitable treatment” obligation as well as the
“non-impairment” obligation under Article 3.1 of the Treaty.

498. The Respondent has violated the “fair and equitable treatment” obligation by
responding to the bad debt problem in the Czech banking sector in a way which accorded IPB
differential treatment without a reasonable justification. The Big Four banks were in a
comparable position regarding the bad debt problem. Nevertheless, the Czech Republic
excluded IPB from the provisioning of financial assistance. Only in the course of CSOB’s
acquisition of IPB’s business during IPB’s forced administration was considerable financial
assistance from the Czech Government forthcoming. Nomura (and subsequently Saluka) was
justified, however, in expecting that the Czech Republic would provide financial assistance in
an even-handed and consistent manner so as to include rather than exclude IPB. That
expectation was frustrated by the Respondent. The Tribunal finds that the Respondent has not
offered a reasonable justification for IPB’s differential treatment.

499. The Czech Republic has furthermore violated its “fair and equitable treatment”
obligation by unreasonably frustrating IPB’s and its sharcholders’ good faith efforts to
resolve the bank’s crisis. Saluka was entitled to expect that the Czech Republic took seriously
the various proposals that may have had the potential of solving the bank’s problem and that
these proposals were dealt with in an objective, transparent, unbiased and even-handed way.
The fundamentally different approach of the Czech Government towards CSOB’s acquisition
of IPB, on the one hand, and towards IPB’s and Saluka’s/Nomura’s attempts to negotiate a
cooperative solution, on the other, frustrated Saluka’s legitimate expectations. The Czech
Government’s conduct lacked even-handedness, consistency and transparency and the Czech
Government has refused adequate communication with IPB and its major shareholder,
Saluka/Nomura. This made it difficult and even impossible for IPB and Saluka/Nomura to
identify the Czech Government’s position and to accommodate it. The Respondent has not
offered a reasonable justification for its treatment of Saluka.

500. The Tribunal does not find, however, that the Respondent has violated its “fair and
equitable treatment” obligation by a failure to ensure a predictable and transparent framework
for Saluka’s investment. Neither was the increase of the provisioning burden for non-
performing loans unpredictable for Saluka/Nomura, nor could Saluka/Nomura legitimately
expect that the Czech Republic would fix the legal shortcomings regarding the protection of
creditor’s rights and the enforcement of loan security within a timescale of help to Nomura.

501. Nor does the Tribunal find that the Respondent has violated its “fair and equitable
treatment” obligation by providing financial assistance to CSOB after its acquisition of IPB.
At the time the financial assistance was implemented, IPB had already lost its banking
business to CSOB. Therefore, IPB and its shareholders could no longer have suffered harm in
addition to the harm that had already been caused by the forced administration and the
subsequent loss of the banking business. After the takeover of IPB’s banking business by
CSOB, IPB was no longer a competitor of CSOB whose competitive position could be
undermined by the State aid provided by the Czech Government.

502. The Tribunal also cannot find that the Respondent has violated its “fair and equitable
treatment” obligation by a failure to prevent the unjust enrichment of CSOB at the expense of
the IPB shareholders, including Saluka, upon the transfer of IPB’s business to CSOB and the
provision of State aid following forced administration. For there to be an actionable, unjust
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enrichment as between the parties, the Respondent must have received something at the
expense of the Claimant. It was not the Respondent which received the banking business
from IPB, but rather CSOB, nor was it the Claimant’s banking business that was transferred
to CSOB, but rather IPB’s.

503. The Tribunal does find a violation by the Respondent of its “non-impairment™
obligation under Article 3.1 of the Treaty. This violation is based firstly on the same grounds
which have led the Tribunal to find a violation of the “fair and equitable treatment” standard.
The unjustified differential treatment of IPB regarding the Czech Republic’s response to the
bad debt problem in the banking sector as well as the Czech Government’s refusal to
negotiate in good faith on the proposals made by IPB and its shareholders were measures that
impaired the enjoyment of Saluka’s investment, i.e. the shareholding in IPB.

504. The violation of the “non-impairment” obligation is based secondly on the Czech
Government’s unjustifiable and unreasonable conduct regarding the circulation of negative
information about IPB during the week before the second run on IPB that led to its failure.
This conduct contributed in all probability to the unsustainability of IPB’s situation.

505. The Tribunal fails to find a breach by the Respondent of its “full security and
protection” obligation under Article 3.2 of the Treaty. Neither the suspension of trading of
IPB shares, which was justifiable by legitimate concerns relating to the securities market, nor
the prohibition of transfers of Saluka’s IPB shares or the police searches of Nomura’s Prague
Representative Office and the seizure of Nomura’s documents, against which Saluka has
Jodged appeals or petitions to the competent authorities or courts, amount to a breach of that
obligation.

VII. OTHER MATTERS

506. The Claimant, in its Memorial, considered it appropriate and efficient to postpone
precise issues of the loss it had suffered to a separate phase of the proceedings when the
Tribunal’s decision on liability would be known. The Respondent, in its Counter-Memorial,
was of the same view in relation to losses which were the subject to its counterclaims.
Accordingly, neither party pursued questions of quantum in any detail in their various
pleadings on the merits of the dispute submitted to arbitration.

507. Now that the Tribunal’s conclusions of the question of liability are known, and
include its finding that there has been a breach by the Respondent of its obligations under
Article 3 of the Treaty, it is necessary to address the question of the appropriate redress for
that breach, including questions of quantum which arise in that context.

508. The Tribunal, pursuant to Article 32.1 of the UNCITRAL Rules, accordingly renders
its present Award as only a partial Award. The Tribunal retains its jurisdiction in order to
decide the outstanding question of redress, including questions of quantum, in a second phase
of this arbitration.

509. The Tribunal, bearing in mind Article 23 of the UNCITRAL Rules, will communicate
with the parties about appropriate periods of time for the filing by the parties of written
statements on the question of redress, including questions of quantum.
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510. The Tribunal, bearing in mind Article 38 of the UNCITRAL Rules, will address i,
questions of costs within the framework of its eventual decision ‘at the conclusion of the ‘
second phase of this arbitration.

VIII. DECISIONS ‘ |

511. For the foregoing reasons, the Tribunal unanimously renders the following decisions
as its Partial Award in the present arbitration: i

a. The Tribunal has jurisdiction to hear and decide the dispute which the |
Claimant, Saluka Investments BV, has submitted to it; I

b. the Respondent, the Czech Republic, has not acted in breach of Article 5 of the !
Treaty; .

c. the Respondent has acted in breach of Article 3 of the Treaty; H

d. the question of the appropriate redress for that breach, including questions of
quantum, will be addressed in a second phase of this arbitration, for which the
Tribunal retains jurisdiction;

e. the Tribunal will separately determine the timetable for the second phase of
this arbitration; and

f. the Tribunal reserves questions of costs until final consideration can be given
to the costs of this arbitration as a whole.

Place of arbitration: Geneva, Switzerland

Dated: 17 March 2006

Sir Arthur Watts KCMG QC
Chairman

Maitre L.\Yves Fortier Cf QC Prof. Dr. Peter Behrens
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UvoD

A. Zahajeni rozhodéiho fizeni

1. Toto rozhodgi ¥izeni je disledkem udalosti vyplyvajicich z reorganizace a privatizace
teského bankovniho sektoru z jeho predchozi podoby centralizovaného bankovniho systému
Kkomunistické éry, ktera skonéila v roce 1990. Ceska vlada privatizovala jednu z vyznamnych
teskych bank, zndmou jako IPB (viz niZe, odstavec 33) formou prodeje statniho podilu v
bance spole¢nosti nalezejici do skupiny Nomura. Skupina Nomura (viz niZe, odstavec 42) je
vyznamné japonskd skupina obchodnich spolegnosti poskytujicich bankovni a finanén{
sluzby, které rovnéZ provozuje &innost prostfednictvim dcefinych spolenosti zaloZenych v
riznych zemich. Spole¢nost ze skupiny Nomura, ktera koupila akcie IPB, ptevedla tyto akcie
na jinou dcefinou spoleCnost spole¢nosti Nomura, spole€nost Saluka Investments BV
(,,Saluka®), pravnickou osobu zfizenou podle nizozemského préavniho fadu.

2. Oznémenim o rozhod&im fizeni ze dne 18. Gervence 2001 spolecnost Saluka zahéjila

~

rozhodé&{ ¥izeni proti Ceské republice jako Zalovanému, a to podle ¢lanku 8 Dohody o
podpofe a vzdjemné ochrané investic mezi Nizozemskym kralovstvim a Ceskou a
Slovenskou Federativni Republikou podepsané dne 29. dubna 1991 (,,Dohoda‘). Ceska a
Slovenskd Federativni Republika zanikla dne 31. prosince 1992 a jeji dvé &asti se staly
nezéavislymi staty jako Ceské republika a Slovenska republika. Ceska republika potvrdila
Nizozemskému kralovstvi, Ze po rozdéleni Ceské a Slovenské Federativni Republiky na dve
samostatné republiky zfstane Dohoda mezi Ceskou republikou a Nizozemskym kralovstvim

v platnosti.

3. V souladu s &lankem 8 odst. 5 Dohody se musi rozhod¢i tribunal (,,Tribunal“) pfi
stanovovani vlastniho postupu fidit Radem rozhod&iho ¥zeni Komise Organizace spojenych
narodil pro mezinarodni obchodni pravo (,.Pravidla UNCITRAL"). A&koliv nevyhnutelné v
okamziku doruteni Oznameni o rozhod&im fizeni nebyl Tribunal jesté ustaven, Zalobcovo
Oznédmeni o rozhod¢im fizeni bylo pfedéano Zalovanému podle ¢lanku 3 odst. 1 té&chto
Pravidel, jak je za t&chto okolnosti obvyklé.

B. Ustaveni Tribunilu

4. Clanek 8 Dohody stanovi, Ze Tribunal bude sloZen ze té osob, pti¢emz kazda strana
jmenuje jednoho ¢lena a tito dva &lenové jmenuji tieti osobu jako predsedu Tribunalu. Tato
tfi jmenovani byla provedena ve |hatach stanovenych v uvedeném &lanku, pficemz p. Daniel
Price byl jmenovan Zalobcem, Profesor Dr. Peter Behrens byl jmenovan Zalovanym a
Profesor Sir Elihu Lauterpacht CBE QC byl jmenovan predsedou na zékladé dohody mezi
dvéma difve jmenovanymi Cleny.

Dne 5. &ervna 2002 oznémil rezignaci na svou funkei p. Price. Dne 20. ervna 2002
alobce misto ngj jmenoval Maitre L. Yvese Fortiera CC QC jako ¢lena Tribundlu.

Dne 24. Gnora 2003 rezignoval na svou funkei Profesor Sir Elihu Lauterpacht.
Clenové Tribunalu jmenovani ob&ma stranami se dohodli jmenovat namisto n& do funkce
predsedy Tribunélu Sira Arthura Wattse KCMG QC a strany byly o tomto vyrozumé&ny dne
25. bfezna 2003. :

o N




C. Procesni harmonogram

1 Na proceduralnim jedndni konaném v Londyné dne 2. listopadu 2001:

a. bylo ujednano, Ze procesnimi pravidly pro toto rozhod&i fizeni jsou Pravidla
UNCITRAL;

b. strany akceptovaly navrh Tribunalu, aby registratni sluzby pro rozhod&i

#{zeni zajistoval Staly rozhodci soud (,,SRS*), a SRS se zavazal zajistovat tyto sluzby;

c. Zeneva, Svycarsko, byla zvolena za misto konani rozhod&iho Fizeni, ackoli
tato volba nebranila Tribundlu konat jednani na jakémkoli jiném misté vetné Haagu z
dtvodu vhodnosti;

d. bylo ujednano, Ze jazykem rozhod&iho ¥izeni bude angli¢tina;
e. byla u¢inéna opatieni k ptedloZeni urditych dokumentd;
f. byl stanoven nasledujici harmonogram pro predloZeni pisemnych podéni

stran (pfi¢emz bylo dohodnuto, Ze pro pisemna podéni stran bude vhodné&ji pouZit
mezinarodni nézvoslovi nez vyrazy pouzivané v Pravidlech UNCITRAL):

Memoriél Zalotzce — 5. bfezna 2002 a
Protimemorial Zalovaného — 17. kvétna 2002;

- mo¥nost druhého kola pisemnych podani byla vyhrazena budoucimu
rozhodnut{ Tribunély, ale orienta&ni lhity byly stanoveny néasledovné:

Odpoved Zalobce — 19. Cervence 2002, a
Replika Zalovaného — 13. zafi 2002; a

h. byla uéinéna opatieni tykajici se divérnosti.

8. Harmonogram stanoveny pro prvni kolo pisemnych podani byl nasledn& obcas
pozmétiovén na zakladé dohody stran.

D. Pisemné podani

9. Dne 13. srpna 2002, dva dny pred zménénym datem stanovenym pro predloZeni
Memorialu Zalobce, podal Zalovany Névrh na zamitnuti, ve kterém Zadal, aby Tribunal
zamitl naroky Zalobce.

10. Na proceduralnim setkéni v Londyné dne 10. za¥{ 2002 konaném za Gcelem zvéaZeni
této zadosti Tribunal rozhodl, Ze vzhledem k tomu, ye skutednosti tvrzené v Navrhu na
zamitnuti podaném Zalovanym tak Uzce souviseji se skutenostmi tvoficimi predmét
zakladnfho naroku, mé&la by byt otdzka zamitnuti spojena s véci samou a rozhodnuta v
kone¢ném nalezu Tribunalu.




11. Zalobce mezitim v souladu s pozm&nénym harmonogramem podal dne 15. srpna
2002 sviij Memorial.

E. Protinarok Zalovaného
12. Pred uplynutim pozménéné lhity stanovené pro podani svého Protimemoridlu

Zalovany dne 4. prosince 2002 predlozil Ozndmeni o protinaroku oznamujici protinarok
proti Zalobei, ve kterém uvedl, e tento protindrok podrobné&ji rozvede ve svém
Protimemoridlu.

13. Dopisem ze dne 16. prosince 2002 Zalobce informoval Zalovaného o svém nazoru,
e Tribunal nemd pravomoc rozhodnout o protindroku Ceské republiky podle Dohody. V
pribghu nésledné vymény korespondence Zalobce navrhl, aby Tribunal projednal jeho
namitky proti pravomoci jesté ptedtim, nez Zalovany poda Protimemorial, zatimco Zalovany

navrhl, aby jakékoli namitky proti pravomoci Tribunélu zabyvat se Protinirokem byly
yzneseny a Tribundl o nich rozhodl aZ po podani Protimemoriélu.

14. V ,,Pokynu Tribunalu® (,,Pokyn*) vydaném dne 15. ledna 2003 Tribunél Zalovanému
povolil postupovat zplsobem uvedenym v Oznameni o protindroku tak, Ze dale rozvede tyto
néroky v ramei svého Protimemorialu (ktery tehdy mél byt podan do 21. unora 2003), a
nafidil Zalobci, aby do 31. bfezna 2003 k tém &astem Protimemoridlu, které se zabyvaly
Protinrokem, podal ndmitky omezujici se na otdzku pravomoci Tribunalu v tomto ohledu.

15. Tribunal doplnil, Ze ogekava, Ze podrobné upfesnéni uéinéné Zalovanym se bude
zesiroka vénovat otazkam pravomoci Tribunalu rozhodovat o Protinaroku a otazce, zda musi
existovat jakékoli souvislost mezi Protindrokem a narokem Zalobce, jak byl predloZen v jeho
Memorialu ze dne 15. srpna 2002 a, pokud takova souvislost existuje, jaké je jeji povaha a
rozsah. Pokyn ponechal stranou, ,da bude tieba konat Gstni jednani o této otazce, a prerusil
tizeni o zbytku véci aZ do doby, neZ bude rozhodnuto o otdzce pravomoci Tribunalu ohledné
Protinaroku.

16. Tribunal na zaklad® ob&as se ménicich y4dosti stran stanovil harmonogram pro

predloZeni jejich podéni k otdzce pravomocl a strany tadné dodrzely harmonogram v
pozménéné podobe.

17. Ve svém Protimemorialu predloZeném dne 7. biezna 2003 Zalovany reagoval na
néaroky Zalobce a zaroveti s€ zabyval otdzkou protindroki.

18. Pokud se tyka jeho Protinéroku, Zalovany v Protimemoridlu podrobng vysvétlil
jednotlivé body svého Protindroku a zabyval se samostatné otazkou pravomoci Tribunélu
rozhodovat o Protindroku. Dne 15. kvé&tna 2003 Zalobce podal své ,,Namitky proti pravomoci
rozhodnout o Protinarocich Ceské republiky” (,,Namitky*). Po predlozeni Namitek
nasledovala ze strany Zalovaného dne 29. zfi 2003 ,,Odpovéd na namitky Zalobce proti
pravomoci rozhodnout o protindrocich Ceské republiky® (,,Odpoveéd™), a dne 10. listopadu
2003 Zalobcovo “Vyjadeni k odpovédi Ceské republiky na ndmitky Zalobce proti pravomoci
rozhodnout o protindrocich Ceské republiky® (,, VY] adren{).

19. Dne 11. listopadu 2003 Zalovany poZadal o jednéni o otazce pravomoci Tribundlu
rozhodovat o jeho Protindroku. Tribunal stanovil datum jednani na 6. bfezna 2004 a Tribunal




a strany se kK uvedenému datu setkaly v Londyn& za ucelem Gstniho jednani o argumentech
t}’zkajicich se této otazky. ‘ :

20. Dne 7. kvétna 2004 Tribunal vydal své Rozhodnuti o pravomoci rozhodnout 0
protindroku Ceské republiky (,Rozhodnuti o pravomoci rozhodnout o protinarocich®). Z
diivodd uvedenych v tomto Rozhodnuti, Tribunal rozhodl

a. 7e nema pravomoc projednévat a rozhodnout o Protindroku vzneseném
Zalovanym Vv jeho Protimemoriélu;

b. ¥e toto Rozhodnuti se nedotyka otazky vznesené v Navrhu Zalovaného na
zamitnuti z 15. srpna 2002, ktera byla rozhodnutim Tribunalu z 10. zat{ 2002
spojena s véci samou;

c. ye tedeni otazek nakladd vznikajicich v diisledku vzneseni Protindroku
uvedeného Zalovanym v jeho Protimemorialu bude ponechdno aZ na dobu,
kdy se bude moZno s kone¢nou platnosti zabyvat naklady tohoto rozhodiho
tizeni jako celku; a

d. e Tribunal samostatné stanovi upraveny harmonogram pro zbyvajici
pisemna podani stran.

21. V dopise ze dne 9. Cervna 7004 Zalobce nasledné vznesl otazku uginku Rozhodnuti
Tribundlu o pravomoci rozhodnout 0 protinérocich, pfi¢em? tvrdil, Ze gast IV Protimemorilu
Zalovaného (ve které Zalovany uved! své argumenty tykajici se jeho protinaroki) by méla
byt pokladana za vypusténou, a Ze nasledkem toho se 7alobce nemusi ve své Replice zabyvat
saleFitostmi obsazenymi v Easti IV. Po seznameni se se stanovisky stran, sd&lil Tribunal dne
26. tervence 2004 stranam svij nazor, ze jeho Rozhodnuti o pravomoci rozhodnout o
protinérocich ma za nasledek, Ze ¢ast IV Protimemorialu Zalovaného jiz neni relevantni pro
rozhodgi ¥izeni, pokud se tyka otazky protindrokil, aviak Ze z toho nutnd nevyplyva, Ze Cast
IV je rovnéz irelevantn{ ohledng dalsich otazek, které by se jesté v rozhodg&im fizeni mohly
vyskytnout. PonévadZ mozny vyznam &asti IV pro takové dal¥f otazky pfedstavuje zaleZitost,
ohlednd které musi strany V ramci daldiho fizeni o véci samé nadale tvrdit rozhodné
skutenosti a navrhovat dikazy, nemohl Tribunal souhlasit se Zadosti Zalobce, aby Tribunal
rozhodl, Ze &ast IV ma byt Gplng vypusténa z podéni.

F. Nasledujici harmonogram fizeni

22. Po obdrzeni Memoridlu Zalobce a Protimemoridlu Zalovaného Tribunal dne
9. ervna 2004 souhlasil s dohodou stran o nésledujicim harmonogramu pro piedloZeni
dalich pisemnych podéni:

Odpovéd Zalobee — 24- 74t 2004; a
Replika Zalovaného — 4. tnora 2005.

Tato dalgi pisemnd podani byla stranami ptedloZena ve stanovenych lhitach.



G. _ Ustni jednani . i

23. P¥i naslednych jednanich se stranami bylo dohodnuto, Ze Ustni jednani se budou
konat v Londyné v Mezinarodnim stfedisku pro FeSeni spori od patku 8. dubna 2005 do ‘
sttedy 20. dubna 2005. Jednani se fadné konala v uvedeném terminu. Ly

24. Pii téchto jednanich pred Tribunal pfedstoupili: |

V zastoupeni Zalobce: p. Jan Paulsson I
p. Peter Turner
profesor James Crawford SC

V zastoupeni Zalovaného: p. George von Mehren
Tribunal kromé& toho vyslechl nasledujici svédky:

Predvolané Zalobcem: p. Randalla Dillarda
profesora Hyun Song Shina

Piedvolané Zalovanym: p. Michaela Descheneauxe
p. Pavla Racochu
p. Lud’ka Niedermayera
p. Jana Mladka
p. Pavla Mertlika
p. Kamila Rudoleckého
p. Ivana Pilipa
p. Pavla Kavanka
profesora Josepha J. Nortona
p. Brenta Kaczmarka

25. Tribunal po ukonceni Ustnich jednani umozZnil stranam, aby v pfipad® zéjmu podaly
ve lhate do 30. &ervna 2005 vyjadieni. Obe strany toto vyjadieni podaly v uvedené Thite.

1L SKUTKOVY STAV

26. Spole&nost Saluka v tomto rozhod¢im fizeni tvrdi, Ze Ceska republika ve vztahu ke
spoletnosti Saluka a jeji investici jednala zptisobem neslucitelnym se zavazky Ceské
republiky vyplyvajicimi z dvoustranné dohody o ochrané investic (,,DDOI*) mezi
Nizozemskem a Ceskou republikou. Spolecnost Saluka zejména tvrdi, Ze byla zbavena své
investice v rozporu s Elankem 5 teto dohody a e v rozporu s &lankem 3 nebylo s jeji investici
zachazeno nestranné a spravedlive.

27. Zatimco se strany rozchazely ohledné nékterych skutetnosti a vykladu, ktery ma byt
2 téchto skutetnosti dovozen (tyto rozdilnosti se objevi nize v tomto Nalezu), Tribunélu se
jevi, Ze podstatné skute¢nosti, které vedly k tomuto sporu, byly nasledujici.



A. Bankovni systém v Ceskoslovensku za vlady komunistd

28. Podobng jako tomu bylo v mnoha odvétvich ekonomiky, byl i bankovni sektor v
komunistickém Ceskoslovensku — formélnéji Ceské a Slovenské Federativni Republice —
yysoce centralizovan: tvofil nedilnou soutast centralng planované statni ekonomiky.
Komunisticka éra skongila v roce 1990.

B. Dohoda o podpofe a vzajemné ochrané investic mezi Nizozemskym
kralovstvim a Ceskou a Slovenskou Federativni Republikou z roku 1991

29. V ramci opatfeni podporujicich rozvoj trzniho hospodafstvi v tomto drive
komunistickém stat& uzaviela fada zépadnich zemi DDOI s Ceskou a Slovenskou Federativni
Republikou. Jednou z nich byla Dohoda o podpofe a vzajemné ochrand investic mezi
Nizozemskym kralovstvim a Ceskou a Slovenskou Federativni Republikou z roku 1991
uzaviena s Nizozemskem dne 29. dubna 1991. Dohoda vstoupila v platnost 1. f{jna 1992.

C. Oddgleni Ceské republiky a Slovenska

30. Po skon&eni komunistické éry se Ceska a Slovenskd Federativni Republika 31.
prosince 1992 rozpadla na dvé &asti a namisto ni byly vytvofeny dva samostatné staty: Ceska
republika a Slovensko.

31. Dohoda byla uzaviena s byvalym statem, Ceskou a Slovenskou Federativni
Republikou. Ministr sahrani¢nich véci Ceské republiky potvrdil dopisem z 8. prosince 1994
ministrovi zahrani¢nich véci Nizozemského kralovstvi, ze Dohoda mezi obéma staty zistava
v platnosti. Strany tohoto rozhodgiho Fizeni nevznesly Z4dnou namitku k otazce nastupnictvi
statu ve vztahu k Dohodé. Tribunal a strany proto postupovaly na zékladé toho, Ze se Dohoda
vztahuje na situaci, kterd vedla ke vzniku predmétného sporu.

D. Reorganizace a privatizace bankovniho systému v Ceské republice

32. Po ukonéeni obdobi komunistické vlady v roce 1990 a nasledném vzniku Ceské
republiky Ceské orginy take podnikly etné kroky za Géelem transformace hospodaistvi na
trzn&ji orientovanou soustavu. To bylo mimo jiné spojeno se ziskavanim zahrani¢nich
investic s cilem zajistit zkuSenosti, které by napomahaly pii této transformaci. Bylo zejména
nezbytné reorganizovat dfive centralizovany bankovni sektor.

33. Priblizng do roku 1994 se rizné segmenty dfive centralizovaného bankovniho
systému, které byly soustiedény kolem Statni banky &eskoslovenskeé, osamostatnily, a tak
vznikly &tyti velké statem vlastnéné obchodni banky, které ovladly bankovni sektor v Ceské
republice. Bankami této ,,Velke Styrky* byly Ceska spotitelna, a.s. (,,CS%), Komer&ni banka,
a.s. (,L,KB), Ceskoslovenska obchodni banka a.s. (,,CSOB“), a Investi¢ni a Postovni banka
a.s. (pozdéji znama jako IP banka a.s. nebo ,,IPB*). Cesky bankovni sektor byl spravovan a
regulovan Ceskou narodni bankou (,CNB*).

34, IPB vznikla v prosinci 1993 slougenim banky zndmé jako ,,IB* (vzniklé v roce 1990
7 &asti Statni banky Seskoslovenské) a Postovni banky: toto sloudeni zajistovalo IPB pravo
poskytovat az do roku 2008 bankovni sluzby na 3500 pobockéch Ceské posty — nejvetsi
bankovni siti v zemi poskytujici sluzby drobné klientele. IPB v8ak neprovozovala pouze
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pankovni &innost. Potatkem roku 1996 rovné obhospodatovala portfolio cennych papirt
riznych pramyslovych podnikii, mimo jiné i podstatny (83%) podil na akciich Plzefiského
prazdroje, spole¢nosti, kterd vyrabi pivo Pilsner Urquell. Struktura tizeni IPB se sklédala z
ptedstavenstva (odpovédného za kazdodenni Fizeni banky) a dozor¢i rady (jmenovaneé a/nebo
volené akcionafi a zam&stnanci IPB a odpovédné za provadéni obecného dohledu a kontrolni
¢innosti) spolu s valnou hromadou akciondft. Banka méla rovnéZ generélniho feditele.

35. Po skon&eni obdobi komunistické vlady se Ceska republika snazila pfevadet velké
tasti své do té doby statem vlastnéné ekonomiky do soukromého vlastnictvi. Cht&la to
provést co mozZna nejrychleji a pouzila k tomu metodu tzv. ,jhromadné kupénové®
privatizace, pii niz byly statem vlastnéné firmy transformovany na akciové spole¢nosti,
jejichz akcie byly prodévany eskym obCanim za kupény, které zakoupili za nominalni cenu.
Tento proces prob&hl v podstaté ve dvou vinach a byl dokongen do roku 1995. V ptipadé
vétdich podnikit a podnikli vé&tsiho strategického vyznamu vSak byla pomoci metody
hromadné privatizace rozdélena pouze Cast akcif. Vyznamny podil v t&hto strategickych
podnicich, mezi nimi byly i banky Velkeé etyrky — IPB, CSOB, CS a KB, si ponechala stétni
agentura znama jako Fond narodniho majetku (,FNM*). Cesky stat si podrzel (ptimo &i
neptimo) vyznamny menginovy podil v t&chto bankéch a kontrolu nad nimi: i kdyZ se ptesna
Groved statniho podilu Easem ménila, v dob& rozhodné pro toto Fizeni dosahoval podil statu v
CS ptiblizng 45%, v KB 48.75%, v IPB 36% a v CSOB 46%. K definitivnimu prodeji
zbyvajicich podill statu v bankéch a k jejich privatizaci mélo dojit v prib&hu let 1998 —
2001.

E. Problém ..nedobytnych pohledédvek® v Seském bankovnim sektoru

36. Jednim z odkazfi komunistické éry byl velky objem nesplacenych dluht tvotenych ze
znaéné &asti pochybnymi Gveéry poskytnutymi velkym statnim podnikiim, které se nachazely
v platebni neschopnosti. Problém nedobytnych pohledavek se pak ve znadné mife odrazil i v
rozvahach bank Velké &tyfky. Z nich pfeSel na statni agenturu zfizenou za ucelem
konsolidace pohledavek, Konsolida¢ni banku, s.p.0. v likvidaci (., KoB*), kterd od bank
odkupovala konkrétni Gvéry, pficemz kupni cena byla vy3$3i nez hodnota avért. Do roku 1993
progla timto systémem vétSina nedobytnych pohledavek pochézejicich z komunistické éry.

37. Aviak praxe v hospodaiské sféfe v postkomunistickém obdobi vedla ke vzniku
problému dalsich podstatnych nedobytnych pohledavek v souvislosti s novymi avéry. Vlddni
politika spo¢ivala v pokraCujicim poskytovani Gvérd noveé privatizovanym firmém, a to nikoli
nutné za trznich podminek, s cilem udrZet tyto firmy v chodu, zatimco prochdzely procesem
nezbytné restrukturalizace; tato liberalni Gvérova politika byla aplikovéna, i kdyZ firmy, jimZ
byla poskytovéna pomoc, se ve skutecnosti sotva drzely nad vodou a prestaly tyto Gvéry
splacet. Banky Velké &tytky (ve kterych si stat ponechal vyznamné podily) pomaéhaly v
provadéni této politiky. Tim byly opét va7n& postizeny rozvahy bank Velké tytky. Do konce
roku 1999 &inila vy$e pochybnych uvérd v portfoliich obchodnich a specidlnich instituci
spojenych s transformaci ekonomiky jednu tfetinu celkové vyse Gvérd neboli ekvivalent 26%
hrubého domaciho produktu (,HDP) Ceské republiky: ve studii vypracované Svétovou
bankou v roce 2000 se konstatovalo, Ze se jednd o jeden z nejvyssich podila mezi novymi
trznimi ekonomikami stfedni a vychodni Evropy. :

38. Tento problém byl jesté umocnén tim, 7e v té dob& v Ceském pravnim systému
neexistoval G&inny postup, ktery by v&fitelim umoZiioval vymahat splaceni svych
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pohledavek: navic piedmat zajisténi Gvérd nemohl byt prodan bez souhlasu dluznika. CNB v
roce 1997 vydala zpravu, Ze ,ovnoviha mezi pravy a zévazky dluznikd a véfiteld se
dlouhodobé nakléani ve prospéch dluznike.! Uréité zlepseni pravniho rezimu v oblasti prav
vefiteld bylo provedeno novou legislativou, ktera viak vstoupila v platnost teprve k 1. kvétnu
2000.

39. Tato kombinace relativng liberainich zasad poskytovani uvérd a neodpovidajicich
prav v&fiteld vedla ke vzniku nového problému ,,nedobytnych pohleddvek i ,hedobytnych
Gvert® v Seské bankovni soustavé. Do roku 1998 byly banky Velké &tyfky opét suzovany
problémem zna¢nych pochybnych uvérd, které odhadem ginily 34% u KB, 23,3% u CS,

16,6% u CSOB a 21,75% u IPB.

40. Novi socialnédemokraticka vlada, ktera pfisla k moci v €ervnu 1998, se snaZila FeSit
tyto problémy opatfenimi sm&Ffovanymi k obchodnim podnikiim pomoci tzv. ,revitalizacnfho
programu’; jak pfedseda vlady, tak ministr financi vyslovn& odmitli poskytnout dalsi
vefejnou podporu piimo bankdm. Nova vlada také tvrdila, Ze zlepdi prava véfiteld, ¢imz
napomiiZe tomu, aby vé&fitelskym bankam byly splaceny Gvéry, aviak tyto sliby bud'to zlstaly
nespinény, nebo byly spinény teprve opoZdéné.

41. S ohledem na pretrvavajici nedostate€nost pravniho rezimu ve sféfe véfitelskych prav
poklédala CNB v poloving roku 1998 za nutné ptijmout piisna regulatorni opatieni s cilem
ochrénit stabilitu bankovniho systému. Tato opatfeni zdvainé postihla vykonnost
nejvyznamngj§ich bank, které musely alokovat podstatnou &ast svych provoznich ziskd na
tvorbu dal§ich opravnych poloZek a rezerv, coz zpisobilo, Ze n&které z nich vykazaly za rok
1998 znaéné ztraty.

F. Nabyti kontroly nad IPB ze strany spole¢nosti Nomura dne 8. biezna 1998
42. Spole¢nost Nomura mezitim v poloving roku 1996 zah4jila jednéani o odkoupeni akeii

IPB ve vlastnictvi statu. Na tomto misté mus{ Tribunal poznamenat, Ze vyrazu ,Nomura® se v
tomto Fizeni pfisuzuje jakysi pomnoZny vyznam. Skupina Nomura, coby vyznamny
mezinarodni poskytovatel bankovnich a finangnich sluZeb, provozuje &innost prostiednictvim
celé¢ fady pridruzenych a dcefinych spolenosti a neni vzdy snadné rozlisit samostatné
postaveni, ve kterém tyto jednaji. Pro Gigely tohoto Nélezu povaZujeme za vhodné rozliSovat
mezi (1) celym podnikem Nomura (ktery budeme nazyvat ,skupina Nomura“, ,Nomura
International®, nebo nékdy jednoduse ,,Nomura®“), (2) deefinou spole¢nost Nomury zaloZenou
v Anglii znamou pod obchodnim jménem Nomura Europe plc (,Nomura Europe® nebo
nékdy jednoduse ,,Nomura®) a (3) deefinou spole¢nost Nomury zaloZenou v_Holandsku
znamou pod obchodnim jménem Saluka Investments BV (,,Saluka®), které je Zalobcem v
tomto rozhoddim Fzeni. Nen{ viak vzdy moZno rozliit tyto rizné odnoZe Nomury, zejména
proto, Ze 74dna ze stran disledn® nedodrrovala nutné rozliSovani, velké &ast korespondence
ptedlozené jako dikazni materidl je vyhotovena na dopisnim papiru s hlavi¢kou spole€nosti
_Nomura International PLC¥, a to i tam, kde se zabyva dtisledky drzby akcii IPB ze strany
spole€nosti Nomura/Saluka, a Zalovany ve skutednosti zjevné pouZiva vyrazy LNomura“ a
_Saluka“ zamé&niteln& v souladu s jeho ndzorem, Ze spolegnost Saluka prakticky tvoii pouze
,,schranku® pouzivanou spolecnosti Nomura k jejim vlastnim uceltm. '

43, Skupina Nomura ziskdvala znatné bezprostfedni zkuSenosti s Geskou ekonomikou
pfiblizné od roku 1990 veetné svého ptsobeni jako poradce &eské vlady pro otazky
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privatizace eskych pivovarl a ZkuSenosti z Geského bankovniho sektoru, které nabyla pfi
svém difvéjsim puisobeni jako poradce jak vlady, tak 1 bank Velké &tyiky obecné a zejména
jako poradce IPB (k ni¥ méla dlouhodoby vztah); Skupina Nomura rovnéZ investovala do
teskych podnikii a méla od roku 1992 zastoupeni v Praze.

44, V dubnu 1996 udglila I[PB spole¢nosti Nomura mandat pasobit jako manazer nabidky
cennych papird, aviak tato nabidka nebyla nakonec realizovana. Dne 26. z&t{ 1996 piedloZila
spolecnost Nomura nabidku na odkoupeni podilu vlady v IPB za cenu 300 K¢& za jednu akcii
a zavazku nového vkladu ve vy&§i 9 miliard K& do kapitalu banky. Vlada drzela 31,5% akeii
[PB prostiednictvim FNM a dalsich 4,8% prostfednictvim jinych instituc, pfedevsim Ceské
poSty — celkova vyse podilu vlady tedy &inila asi 36,3%.

45. Delegace spoletnosti Nomura vedena p. Yoshihisou Tabuchim (¢lenem
predstavenstva a pravnikem spolegnosti Nomura) se na konci fijna 1996 setkala s pany
Vaclavem Klausem (piedsedou vlady), Ivanem Kotarnikem (ministrem financi) a Josefem
Tosovskym (guvernérem CNB) a dalsimi, vEetné vedeni IPB za utelem projednani nabidky
spole¢nosti Nomura. Piiblizng ve stejné dobé spoletnost Nomura dosahla dohody s vedenim
IPB, Ze kontrola nad IPB bude vykonavéna prostfednictvim akcionafskych smluv mezi
spole¢nosti Nomura a vedenim JPB.

46. Dne 27. listopadu 1996 vlada oznémila zdmér prodat svij podil v IPB
prostiednictvim vefejného nabidkového fizeni, a proto odmitla nabidku spole¢nosti Nomura

na koupi akeii.

47. SpoleénoSt Nomura dospéla ve své interni analyze z prosince 1996 k zavéru, Ze
¥ivotaschopnost IPB jako investice zavisi na poskytnuti vefejnou podpory. 1 pfesto vSak
23. prosince 1996 spolecnost Nomura koupila prostiednictvim riiznych deefinych spole¢nosti
piiblizng 5% akcii IPB (a do dubna 1997 nabyla témai 10% akcii IPB). Spolegnost Nomura
nikdy v.prosinci 1996 povéfila firmu pozdg&ji znamou pod jménem Price Waterhouse
Coopers (po slouceni firem Price Waterhouse a Coopers & Lybrand v Cervenci 1998)
provedenim proverky (,due diligence®) Vv IPB: jest¢ piedtim spole¢nost Nomura, jako
,insider* pracujici pro vedeni IPB, provedla rozséhlou provérku v souvislosti s nabidkou
cennych papird z dubna 1996, ktera viak nakonec nebyla realizovéana.

48. Dne 24. bezna 1997 vyhlasil FNM vybérové fizeni na prodej az 36% akcii IPB.
Nasledujiciho dne zaslala spoletnost Nomura International mistopredsedovi FNM dopis, v
ném vyjadiila svilj zajem (jedingm dal$im zajemcem, ktery odpovéd€l na toto oznament,
byla spoletnost ING Financial Services International). Dne 17. dubna 1997 spole€nost
Nomura predlozila viade nabidku na koupi mensinového podilu v majetku FNM za cenu 300
K& za jednu akcii (podminénou provedenim provérky (,due diligence) a ptislusnou
dokumentact).

49. Protoze spole¢nost Nomura jiz byla (menginovym) akcionafem IPB, uzaviela
nasledn 16. dubna 1997 akcionéiskou smlouvu s dal§imi akcionafi IPB, podle niZ spiiznéné
osoby spole¢nosti Nomura mély koupit statni podil v IPB a spoleCnost Nomura a vedeni IPB
mély spole¢ng vykonavat kontrolu nad TPB. TéhoZ dne byla také uzavfena druhd akciondfska
smlouva, kter upravovala uréité zaméstnanecké vyhody n&kterych ¢lent vrcholového vedent
IPB.
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50. Nasledujiciho dne, 17. dubna 1997, spole¢nost Nomura ptedlozila FNM névrh na
koupi akcii IPB v drzeni FNM a posileni kapitdlu IPB a informovala FNM, Ze uzaviela
akcionéfskou smlouvu, kterd ji zajist'uje silné postaveni v IPB.

51. Dne 29. dubna 1997 byli panové Jifi Tesai a Libor Prochazka, dva &elni ¢lenove
predstavenstva IPB, vzati do vazby na zaklad€ obvinéni ze zpronevéry. Nésledn& byli z vazby
propusténi na svobodu, nicméng vsak (i v disledku obecn® malé divéry vefejnosti vici
bankovnimu sektoru) cena akcii IPB poklesla a klienti zacali vyzvedavat vklady. FNM se
obratil na spoleénost Nomura s navrhem, aby se na dikaz divéry v IPB jeden ze
zaméstnancd spole¢nosti Nomura stal &lenem piedstavenstva IPB. Z tohoto dtivodu byl v
kvétnu 1997 p. Eduard Onderka, teditel skupiny obchodniho bankovnictvi spole¢nosti
Nomura, jmenovan do funkce ¢lena predstavenstva IPB; Spoleénost Nomura také po
odgerpani likvidnich prostfedki zpiisobeném vyzvedavanim bankovnich vkladd poskytla IPB
pro ugely likvidity Gvérovou linku ve vy8i 5 miliard K&.

52. Poté, co spole¢nost Nomura International v &ervnu roku 1997 od firmy Price
Waterhouse Coopers obdrzela pfedbéZnou zpravu o IPB a dalsi interni analyzu spole¢nosti
Nomura, je% ob& upozortiovaly na §patnou finan¢ni situaci IPB, predloZila ve dnech 16 aZ 17.
ervna 1997 v1ad® dalsi névrh, podle n&hoZ by spoleénost Nomura a FNM spole¢né drzeli
kontrolni v&tsinu akcii IPB. Vlada tento navrh jako neslugitelny s jeji politikou odmitla a
pozadala spole¢nost Nomura, aby predlozila dal$i ndvrh na okamzité odkoupeni podilu FNM.

53. Dne 7. gervence 1997 spoleénost Nomura predloZila novy névrh na koupi podilu aZ
do vy3e 36,29% zakladniho kapitalu IPB za cenu 285 K& za jednu akcii (podminénou
provedenim provérky ,.due diligence” a piislusnou dokumentaci); spole¢nost Nomura také
navrhla, e upiSe novou emisi aZ 60.000.000 akeii IPB (v celkové hodnoté 6 miliard K¢) a
emisi podfizenych dluhopisi splatnych do deseti let o celkové jmenovité hodnoté do 6
miliard K& a v prpadé potfeby i dalsi podobnou emisi; pfitom spole¢nost Nomura
pozadovala prodlouZeni licentni smlouvy IPB s Ceskou postou o deset let.

54. Vlada dne 23. &ervence 1997 tento névrh akceptovala. Kupni cena podléhala Gpraveé
dle vy&isleni &isté hodnoty aktiv IPB (ptitem? od transakce bylo moZno odstoupit v piipadé,
%e by upravend kupni cena byla niZ3i neZ 100 K& za jednu akcii).

55. 7d4 se, Ze na tomto bodg situace ustrnula na nékolik mésict. V- pribéhu této doby (a
zejména v Cervenci a srpnu 1997) spole¢nost Nomura vypracovala daldi studie finanéni
situace IPB. Ty pfedpovidaly, Ze predpokladany zisk spole¢nosti Nomura z transakce IPB
dosahne vyse 50 — 88 miliont USD, aviak také jasn& naznatily, Ze IPB se nachazi ve vazné
finanéni situaci a e bez velké a okamzité kapitalové injekce mtze IPB &elit hrozbg uvaleni
nucena spravy a Ze investovéni do IPB bylo spojeno s vaznymi riziky.

56. V z&¥ aZ Hjnu 1997 se spole¢nost Nomura snazila ziskat ujidténi od p. Ivana Pilipa
(tehdej$tho ministra financi), Ze ostatni banky Velké &tytky nebudou privatizovany za
podminek pFizniv&jich pro jejich investory, nez jsou podminky nabizené spole€nosti
Nomura. P. Pilip prohlésil, Ze pokud on ziistane ministrem financi, bude privatizovat ostatni
velké banky stejnym zptisobem jako IPB, tj. Ze je bude prodavat ve stavu, ve kterém se
nachazeji, aniz by jim pfed prodejem byla poskytnuta pomoc pfi FeSeni problému
pohledavek. Dodal vSak, Ze nemiize dat spole¢nosti Nomura Zadné ujidteni, Ze privatizace
ostatnich bank prob&hne stejnym zptisobem jako privatizace IPB, - ponévadZ nemiZe
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zavazovat odlisnou budouci vladu, kterd mize provadét odliSnou politiku. Zadné takové
ujisténi nebylo obsazeno ani v kone&né smlouvé o koupi akcii.

57. 18. a 19. ledna 1998 se spolegnost Nomura a FNM zavézali predloZit viade ke
schvéleni dvé alternativni verze pripravované smlouvy o koupi akeif vychazejici z rozdilného
ocenéni akcif IPB. Prvni z nich obsahovala ujednani, Ze cena za jednu akcii bude &init 117
K&, a dale zdvazek spole¢nosti Nomura, 7e upise nové akcie IPB za 6 miliard K& a dalsi
zavazek k upséani podiizeného dluhu ve vy$i 6 miliard K& Druhd varianta ptedpokléadala cenu
za jednu akcii ve vysi 147 K& a stejny zavazek na upséni novych akcif IPB za 6 miliard K¢,
aviak zavazek spole¢nosti Nomura, Ze vynaloZi toliko ,pfiméfend Gsili“ ve vztahu k emisi
podiizeného kapitalu pro banku ve vysi 6 miliard K& Dne 2. tnora 1998 auditor IPB,
Ermst&Young (z jehoz auditu se mélo dle pozadavkil vlady vychazet) potvrdil, Ze Cista
hodnota aktiv ptipadajici na jednu akeii IPB ginila (k 31. Gervenci 1997) 147 K&. Spolecnost
Price Waterhouse Coopers nebyla schopna dokongit paralelni audit IPB pro spole€nost
Nomura. Vlada se pti volb&é mezi obéma alternativnimi verzemi pfipravované smlouvy o
koupi akcii rozhodla pro alternativu s vys§i kupni cenou, a to 147 K¢ za jednu akcii.

58. Od 3.-4. inora 1998 se zastupce spole¢nosti Nomura International, p. David Thirsk,
setkal se zastupcem uz§iho vedeni IPB za fi¢elem projednani planti spole¢nosti Nomura
tykajicich se IPB, které spojovaly koupi akcii IPB ze strany spole¢nosti Nomura s koupi
prazdné spole¢nosti uréené k drzeni akeif pivovaru Plzefisky Prazdroj v majetku IPB (v této
souvislosti viz nize, odstavec 68-69). V dopise spoleénosti Nomura zaslaném FNM dne 6.
Gnora 1998 se zdfiraziiovalo, Ze spolenost Nomura nevstupuje do IPB jako strategicky
partner (tj. investor, ktery nabyva spole¢nost s imyslem zaclenit akvizici do svého podniku),
ale Ye si spiSe predstavuje, Ze bude v IPB plnit roli kapitalového investora s omezenym
rudenim & portfoliového investora (4. investor, ktery nabyvé akcie jisté spolecnost jako
investici s vyhledem jejich eventuelniho prodeje a to, jak doufa, se ziskem). V souladu s
timto nazorem na své postaveni spole¢nost Nomura Europe omezila sviij podil v IPB na
méné neZ 50%, piitemz drzela vétSinu svych akcii (a nakonec viechny) prostfednictvim
spole¢nosti Saluka a dovolovala zam&stnanctim spoletnosti Nomura vystupovat pouze jako
zéstupci akcionafe v dozor&i rade IPB, a nikoli jako vykonni feditelé v pfedstavenstvu IPB.

59. Priblizné v té%e dob& spole¢nost Nomura ujednala s ndkterymi vyznamnymi
protistranami opci — takzvanou ,.Prodejni opci“ — podle niZ spole¢nost Nomura Europe mohla
uzit své akcie IPB (za potatetni cenu 115 K¢ za jednu akcii) na ihradu koupé jinych aktiv
(obzvlasté podilu IPB v pivovaru Plzetisky Prazdroj), coZ spole¢nosti Nomura Europe
otevielo cestu ke koneénému nabyti akcii IPB vlastnénych FNM v bieznu 1998. V prib&hu
tohoto obdobi prob&hla fada sloZitych transakci tykajicich se nabyti a prodeje akcii
Plzetiského Prazdroje (viz niZe, odstavce 68 a 69).

60. Dne 16. tnora 1998 a 2. brezna 1998 spole¢nost Nomura Europe predlozila ¢eskym
organtim materiél tykajici se ,,Strategie spole¢nosti Nomura Europe ple pro IPB“ na podporu
své ¥adosti o ziskani souhlasu CNB s koupi akeii IPB, ktery byl pozadovan podle § 16
eského zakona o bankach z roku 1998. Spole€nost Nomura Europe ve vy$e uvedeném
materidlu nezminila Prodejni opci, kterou sjednala, ani své cile ve vztahu k akciim
Plzefiského Prazdroje. Dne 20. unora 1998 spole¢nost Nomura podala Zadost o povoleni
Utadu pro ochranu hospodaiské soutéze (,,UOHS*) k nabyt{ akcii IPB. Spole¢nost Nomura
neinformovala UOHS, Ze nepiimo kontroluje pivovar Radegast a e IPB neptimo kontroluje
pivovar Plzeiisky Prazdroj (souhlas ze strany UOHS byl ud&len dne 13. kvétna 1998).

15




61. Dne 4. bfezna 1998 vlada schvalila prodej akcii IPB v drzeni FNM spolegnosti
Nomura Europe. Dne 7. brezna 1998 spole¢nost Nomura uzaviela novou akcionaiskou
smlouvu s ostatnimi stranami akcionafské smlouvy z 16. dubna 1997.

62. Dne 8. bfezna 1998 byla mezi spole¢nosti Nomura Europe a FNM podepsdna
smlouva o koupi 20.620.083 akeif IPB, predstavujicich podil ve vy3i piiblizné 36%, za cenu
ve vySi cca 3 miliardy K&. Ve Smlouve bylo stanoveno, Ze spole¢nost Nomura Europe muize
pievést své akcie na jakoukoli spoleénost salozenou za zvlastnim ucelem, trust, nadaci,
anstalt nebo na jiny subjekt, a dale v ni bylo zakotveno ustanoveni o zvy$eni zakladniho
kapitalu IPB upsanim 60.000.000 dal¥ich akcii za cenu 100 K¢ za jednu akcii a Ze spolecnost
Nomura vynaloZi piiméfené Gsili na zajisténi upsani podtizeného dluhu pro banku ve vysi 6
miliard K&. Rozvaha IPB tak méla byt celkové posilena o 12 miliard K& (asi 348 miliond
USD). Smlouva rovnéZ zajistovala FNM piedkupni pravo k akciim prodanym spolegnosti
Nomura na obdobi péti let. Emise 60.000.000 akcii byla nasledujictho dne schvalena
mimotadnou valnou hromadou IPB. Spolegnost Nomura Europe upsala viechny tyto akcie za
100 K& za jednu akcii. ‘

63. V té dobé byly rovndZz provedeny nekteré dalezité personalni zmény: p. Randall
Dillard a p. Eduard Onderka byli jmenovani ¢leny dozoréi rady IPB, p. Jifi Tesaf odstoupil z
funkce predsedy predstavenstva a piedel na poradni troven dozoréi rady, p. Libor Prochazka
odstoupil z funkce generdlniho feditele a stal se namdstkem generalniho teditele pro
investi¢ni bankovnictvi a p. Jan Klacek byl jmenovan predsedou pfedstavenstva a generalnim
feditelem. O néco pozdgji, dne 12. ervna 1998, byl p. Daniel Jackson jmenovan Clenem
dozor¢i rady IPB.

64. Dne 10. Zervence 1998 spole¢nost Nomura umoznila IPB &erpat revolvingovy Gver
ve vy$i 70 miliond USD.

65. Spolu s jejim stavajicim podilem ve vySi okolo 10% spole&nost Nomura Europe nyni
v dasledku téchto transakci a nabyti dalsich 36% vlastnila asi 46% akcii IPB, coZ
umoziovalo spole¢nosti Nomura Europe efektivni (i kdyzZ stale minoritnf) kontrolu nad IPB.

66. Prodej podilu FNM v IPB spole¢nosti Nomura Europe byl prvanim piipadem, kdy
Ceska republika odprodala cely svilj podil ve vyznamné bance. Do jisté miry se tedy jednalo

o precedens pro planovanou privatizaci celého bankovniho sektoru.

G. Nabyti a prodej pivovaru Plzetisky Prazdroj

67. V zaFi 1997 podala IPB k UOHS navrh na povoleni spojeni pivovarll Radegast a
Plzetisky Prazdroj, avsak UOHS dne 10. prosince 1997 spojeni zamitl — rozhodnutim, proti
kterému IPB podala rozklad dne 17. prosince 1997 a do kterého spole¢nost Nomura sama
vstoupila dne 19. ledna 1998 na podporu rozkladu IPB. Rozhodnut{ z 10. prosince bylo
zrudeno dne 5. Servna 1998. Bylo nafizeno dalg{ Setfeni, aviak spojeni bylo opétovné
zamitnuto dne 12. srpna 1998. Spoletnost Nomura znovu podala rozklad, ale navrh na
povoleni spojeni byl vzat zp&t dne 22. listopadu 1998 a UOHS zastavil fizeni dne 23.

prosince 1998.
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68. Spole¢nost Nomura pfipravila dne 3. unora 1998 v souvislosti se svou zamyslenou
koupi akcii IPB interni materidl nazvany ,,Struktura transakce®. V uvedeném materialu byl
podil IPB ve spole¢nosti produkujici pivo znatky Pilsner Urquell oznalen za nejhodnotn&jsi
strategicky podil patfici IPB, byl v ném naznaten zamér za prvé koupit 62,8 miliond akeil
IPB za &astku, kterd by se rovnala kupni cend akcif Plzefiského Prazdroje, a za druh¢ tyto
akcie pozdgji prodat mezinarodni pivovarnické spolegnosti za mnohem vy$3i cenu. Ve dnech
3. a 4. (nora 1998 se zastupce spolegnosti Nomura International, p. David Thirsk, setkal se
zéstupcem uziiho vedeni IPB za i¢elem projednani pland spole¢nosti Nomura tykajicich se
IPB, které spojovaly koupi akcii IPB ze strany spolenosti Nomura s koupi prazdné
spolegnosti uréené k drzeni akcif pivovaru Pizefisky Prazdroj v majetku IPB. Dne 5. unora
1998 uzaviela spoletnost Nomura s vedenim IPB Smlouvu o spolupraci. Podle této smlouvy
by IPB vloZila své akcie pivovaru Plzefisky Prazdroj a spole¢nost Nomura svlij podstatny
podil (59,22%) v Pivovaru Radegast (ktery zakoupila spiiznéna osoba spoleénosti Nomura od
IPB dne 19.zaf 1997) do nového subjektu. Jak jiz bylo uvedeno vyse (odstavec 60),
spole¢nost Nomura Europe v materialu ,,Strategie spole¢nosti Nomura Europe plc pro IPB¥,
ktery predloZila Ceskym organiim na podporu své 74dosti o ziskéni souhlasu CNB s koupi
akcii IPB, neinformovala o existenci sjednané Prodejni opce, ani o svych zémérech ve vztahu
k akcifm pivovaru Plzetisky Prazdroj. Podobn& ani v podani ze dne 20. tGnora 1998,
vztahujicim se k povoleni UOHS k jejimu nabyti akeil IPB, spolenost Nomura
neinformovala UOHS o tom, Ze spoleénost Nomura nepifmo kontroluje Radegast a 7e IPB
nepiimo kontroluje Plzefisky Prazdroj. Povoleni UOHS bylo udéleno dne 13. kvétna 1998.
Dne 25. tnora 1998 spole¢nost Bankovni Holding a.s. (,,Bankovni* — osoba spiiznéna s IPB
a ji ovladand) koupila spolecnost Bivalence, pfejmenovanou nésledujiciho dne na Ceské pivo,
spole¢nost zaloZenou za zvlaétnim Glelem, jejimZ jedinym akcionafem byla spole¢nost
Bankovni a jejimiZ jedinym majetkem se ukézaly byt akcie pivovaru Plzetisky Prazdroj, které
zakoupila (s odloZenou platbou) od IPB dne 26. tmora 1998 a které méla spravovat (zd4 se,
7e spole¢nost Nomura nikdy neptevedla své akcie pivovaru Radegast na spolecnost Ceské
pivo, jak bylo ptivodn& planovano). Dne 26. tnora 1998 spolecnost Ceské pivo podepsala s
IPB smlouvu o koupi vét§inového podilu banky v pivovaru Plzefisky Prazdroj.

69. Kolem 4. bfezna 1998 spolecnost Nomura zahdjila sérii sloZitych transakci, které do
ervna 1998 vyustily v to, Ze spolenost Pembridge Investments BV (,,Pembridge*), subjekt
ovladany spole¢nosti Nomura, ma pravo zaplatit za akcie spole¢nosti Ceské pivo (tj. podil v
pivovaru Plzefisky Prazdroj) akciemi IPB. Dalsi série slozitych transakei mezi 31. kvétnem
1999 a 3. &ervnem 1999 se zapojenim tfi spole¢nosti se sidlem na Kajmanskych ostrovech —
nazvané Torkmain, Levitan a Tritton — vedly k nabyti 84% akcii pivovaru Plzensky Prazdroj
spole¢nosti Nomura s pravem zaplatit za né pfedanim akcii IPB. Tyto jednotlivé transakce
Usp&¥né realizovaly Prodejni opci dfive sjednanou spole¢nosti Nomura (viz vyse, odstavec
59). V prosinci 1999 spole¢nost Nomura International uzaviela smlouvu, podle niz byly akcie
pivovaru Plzefisky Prazdroj a akcie pivovaru Radegast spojeny a nasledné pfevedeny na
nizozemskou spole¢nost Pilsner Urquell Investments BV, a poté prodala tuto spoleCnost
spole¢nosti South African Breweries za &astku o mnoho vy3si, nez byla dastka plivodné
uhrazend spole¢nosti Nomura za akcie pivovaru Plzefisky Prazdroj.

H. Pfevod akcii IPB ve vlastnictvi spolednosti Nomura Europe na spoleénost
Saluka '
70. Mezitim byla dne 3. unora 1998 zalozena spoleénost Saluka Investments BV

(,,Saluka“) jako spolecnost zaloZena za svlagtnim tdelem, a to za vyslovoym Glelem drZeni
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akcii IPB, jejichZ koupi spole¢nost Nomura Europe v té dobé zvazovala. Spolegnost Saluka
byla zaloZena v Nizozemsku dne 3. unora 1988, a byla vlastnéna nizozemskou dobro¢innou
instituci Stichting Saluka Investments a fizena spole¢nosti Nationwide Management Services
BV.

71. Jakmile byla koup& akcii IPB uskuteinéna, prevedla spole¢nost Nomura Europe
podle Smlouvy o koupi akcii a se souhlasem CNB své akcie IPB na spolegnost Saluka ve
dvou transich. Timto zpisobem spole¢nost Saluka nabyla 2. fjna 1998 vlastnictvi 51.315.283
akcii predstavujicich podil spoletnosti Nomura Europe na IPB a dne 24. tinora 2000
zbyvajicich 10.465.421 akeii IPB ve viastnictvi spole¢nosti Nomura Europe. Spole¢nost
Saluka koupila tyto akcie tak, Ze ve prospEch spole¢nosti Nomura Europe vystavila sménky
ylastni zaji¥téné zastavenim akcii. Zastavni podminky stanovi, Ze spole¢nost Nomura Europe
miZe vykonavat hlasovaci prava spojend s akciemi IPB. V téZe dob& spoletnost Saluka
uzaviela smlouvu se spoleénosti Nomura International plc, podle niz se posledné jmenovana
spole¢nost stala vylu¢nym zprostiedkovatelem spole¢nosti Saluka pro prodej akcii IPB.

72. Spoleénost Saluka se tak stala registrovanym majitelem 61.780.704 akcii IPB, které
jsou predmétem tohoto rozhodéiho Fizeni. V &ervnu 2000 spolednost Saluka nasledné
sjednala se spoleénosti Nomura Europe prodej akcii vyménou za zrueni vlastnich smének,
které byly vystaveny za udelem zaplaceni za akcie. Aviak v dobg, kdy se konala jednani v
tomto rozhod&im Fizeni a, pokud je Tribundlu znédmo, i k datu tohoto Néalezu spole¢nost
Saluka dosud stale dri tyto akcie, protoZe spole¢nost Nomura Europe dosud nevydala pokyn,
na koho maji byt tyto akcie pfevedeny. Tento pokyn dosud nebyl vydan kvili urCitym
nevyfesenym sportim. Proto v dobg, kdy bylo zah4jeno toto rozhod¢i fizeni, byla spolecnost
Saluka i nadale registrovanym majitelem akcii IPB.

73. Je proto zfejmé, Ze vlastnictvi kontrolniho baliku akcii IPB — a tim i kontrola nad
ostatnim majetkem IPB — naleZi spolecnosti Saluka. Ve skutednosti je viak v podstaté stejné
ziejmé, e vlastnickd prava spoletnosti Saluka byla, jak se zd4, vykonavéna v souladu s
pokyny vydavanymi spole¢nosti Nomura Europe nebo dal¥imi &leny skupiny Nomura. Tato
dvojakost vlastnictvi a kontroly se odrazi v podani stran, ve kterych se zpravidla nerozli§uje
peclivym a dislednym zpisobem mezi spole¢nostmi Saluka a Nomura (at' jiZ mezi
spolecnosti Nomura Europe nebo jinym €lenem skupiny Nomura).

74. Po ziskéni efektivni kontroly nad IPB Nomura zahajila provadéni rlznych
reorganizaénich opatfeni tykajicich se seniornich zaméstnancti IPB, jeji bankovni strategie a
portfoliovych aktivit, vztahtl se zdkazniky, strategie uv&rovani a vyméhani pohledavek a
provoznich zéleZitosti — vie v zajmu posileni trznfho postaveni IPB v eském bankovnim
sektoru. Tato opatfeni méla zna¢ny Uspéch a postaveni IPB se vyrazné zlepsilo.

1. V14dni pomoc bankovnimu sektoru ( 1998-2000) -

75. I kdyz IPB predstavuje Ceskou banku, kterd ma nejvétsi daleZitost pro toto rozhodei
tizeni, byla, jak jiZ bylo uvedeno, pouze jednou z geskych bank Velké &tyrky, kterou spolu s
ni tvotily CSOB, CS a KB. Vedle nich existovala statni agentura spravujici nedobytné
pohledavky, KoB.

76. V poloving roku 1998 se esky bankovni sektor nachézel ve vaznych potiZich, a to
ptedeviim v dasledku kombinace velkého problému nedobytnych pohledavek,
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pedostateéného zajisténi prav véfiteld na vyméhéni splaceni poskytnutych uvérd a novych
ptisnych regulatornich opatieni CNB. Jednim z konkrétnich problémi bank byla jejich
schopnost udrzovat pomer kapitalové pfiméfenosti nad miniméalni hranici 8% stanovenou ze
-gtrany CNB. Pokud by tento pomér poklesl pod uvedenou uroveti, musela by CNB ptijmout
papravna opatfen, ktera mohla zahrnovat i odejmuti bankovni licence.

77. Ceské vlada zahajila proces definitivni privatizace bank Velke &tyrky, které predtim
byly privatizovany pouze Sastednd (viz vyde, odstavec 35). Od pogatku roku 1998 viada
podnikla fadu krokd s cilem napomoci té €i oné bance z Velké &tyrky prekonat potiZe, kterym
gelily. Tyto rizné formy pomoci zahrnovaly zejména niZe uvedeng druhy pomoci.

78. Pokud se tykéd KB, CNB nejprve nepokladala za nutné, aby se stat podilel na snahach
vyfesit problém nedobytnych pohledavek v KB. V fijnu 1998 vSak sama CNB navrhla G¢ast
statu s ohledem na posledni vyvoj na finanénich trzich. Na tgast statu na posileni kapitalové
Geasti KB bylo nahliZeno jako na nutnost, a to obzvl&sts vzhledem k dominantnimu postaveni
KB v Seském bankovnim sektoru a k rozsahlé destabilizaci ekonomiky, ke které by vainé
oslabeni jejiho postaveni mohlo vést. Usnesenim &. 820 ze dne 28. Cervence 1999 ¢eska vlada
rozhodla o odkoupeni v&tsiho objemu pochybnych Gver z rozvahy KB. V souladu s tim KoB
vy srpnu 1999 odkoupila od KB jeji pochybné Gvery ve vydi 23,1 miliard (za 60% jejich
nominélni hodnoty), coZ pfedstavovalo kapitalovou injekci do KB ve vysi 9,5 miliardy K& V
rozmezi prosince 1999 az ledna 2000 FNM pti zvySovani kapitalu KB upsal akcie v hodnot&
6,77 miliard K&, ¢imZ se podil FNM v KB zvysil z 48,74% na 60%. Navzdory témto
injekcim statnich prostiedki vykézala KB za rok 1999 ztratu ve vysi 9,2 miliard K¢&. Dne 16.
finora 2000 rozhodla vlada o pievodu dalgich 60 miliard K& pochybnych uveéri z KB,
tentokrat na dcefinou spole¢nost KoB, a to opét za 60% jejich nominalni hodnoty, coZ
predstavovalo kapitalovou injekci do KB ve vysi 36 miliard K&. V roce 2000 cena akcii KB
dosahla témsf trojnasobné hodnoty v porovnani s minimem v roce 1999. Vlada se opétné
pokusila plné privatizovat KB prodejem svého nyni vétdinového podilu v bance. KoB,
vedena snahou umoznit prodej, poskytla zaruku za portfolio klasifikovanych uvérd az do
vye 20 miliard K&: tato zéruka byla podepsdna dne 29. prosince 2000, &imZ byla obejita
nutnost schvaleni &eskym Parlamentem pozadovand podle nového zakona, ktery nabyl
Ginnosti 1. ledna 2001. Cistd hodnota vefejnou podpory poskytnuté KB v obdobi 1998 —
2000 tak celkem &inila 75 miliard K& (spolu s dal§imi datiovymi Glevami ve vysi 4 miliard
K& poskytnutymi KB, které vySly najevo teprve v nedavné dobg). Dne 28. Zervna 2001
prodala Ceské republika svij 60% podil v KB spolednosti Sociéte Générale S.A. za 40
miliard K& (neboli za 1,19 miliard EUR).

79. Zavasnému problému nedobytnych pohledavek celila i CS. Jeji vyznam coby
dillezitého prvku v Zeském bankovnim sektoru &inil zachovani jeji #ivotaschopnosti pro
geskou viadu dilezitym. Schopnost ¢S dodrzet vlastnimi silami pfedepsanou 8% kapitalovou
pfim&fenost byla pochybna, aviak jeji soukromi investofi nebyli ochotni se na zadnych
kapitalovych injekcich podilet. Vlada zasihla. Dne 27. kvétna 1998 rozhodla pfevést do ¢S
4,1 miliardy K& na pokryti ztrat CS souvisejicich s jejimi vklady ve zkrachovalé ,,AB bance®.
Dne 9. prosince 1998 vlada rozhodla, Ze klasifikované Gvery ¢S ve vysi 10,5 miliardy K& by
mély byt ptevedeny na KoB za cenu 4 miliardy K& (agkoliv hodnota jejich zajisténi byla
mnohem nizdf). V prosinci 1998 uzaviela CS s KoB smlouvu o desetiletem uveéru na
podiizeny dluh ve vysi 5,5 miliardy K¢, ktery byl piné profinancovan ze strany KoB dne 23.
prosince 1998. Dne 10. bfezna 1999 se viada rozhodla zdvojnasobit zékladni kapital CSz
Eastky 7,6 miliardy na 15,2 miliardy K& Dne 8. listopadu 1999 vlada schvalila odkoupeni
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nedobytnych pohledavek ¢S ve vy§i 33 miliard K& za 60% jejich jmenovité hodnoty ze
strany KoB, az do maximélni vySe 20 miliard K& Mezitim, v ¥jnu 1999, vlada zahijila
proces privatizace ¢S formou prodeje podstatného podilu FNM v CS rakouské spole&nosti
Erste Bank, které vldda poskytla exkluzivitu pro jednani. S cilem umoZnit dokon&eni tohoto
prodej poskytla vlada dne 2. inora 2000 statni zéruku aZ do roku 2005 za ztraty plynouci z
nedobytnych pohledavek, které byly v rozvaze CS na konci roku 1999 (zaruka pokryvala
portfolio Gvérdi o uletni hodnoté 88 miliard K&) a prodala Erste Bank akcie CS, které
vlastnila vlada (FNM), za 19 miliard K¢.

80. Situace CSOB byla z rtiznych, pfevaZné historickych, dtivodti od situace ostatnich
bank Velké &tyrky pongkud odlina, a to zejména proto, Ze netrpéla zcela stejnym zplisobem
problémem nedobytnych pohledévek, kterému Celily ostatni banky. Za svou schopnost pieZit
hospodétskou krizi, ktera postihovala ostatni banky, vdécila CSOB ve znaéné mife riznym
zérukam, které vlada v minulosti poskytla CSOB v souvislosti se spole¢nosti Ceska inkasni,
S.I.0. (,,CI“), a nasledn&, 14. dubna 1998, v souvislosti se spole¢nosti Slovenskd Inkasna,
spol, s.r.0. (,,SI), v jejimZ ptipad€ vlada odgkodnila CSOB za jakékoli zavazky vyplyvajici z
odmitnut{ Slovenska i nadale financovat uvedenou spole€nost. Dne 24. unora 1999 vlada
rozhodla poskytnout CSOB nahradu za uvéry ve vysi 2,3 miliardy K& poskytnuté rliznym
dluznikam z fad primyslovych podnikd. Dne 31. kvétna 1999 se vlada usnesla pfevzit rizika
CSOB plynouci z tvéru poskytnutého v roce 1994 zkrachovalé Bance Bohemia. CSOB byla
privatizovédna na zékladé vlédniho souhlasu ze dne 31. kvétna 1999 s prodejem statniho
podilu ve vysi 65,69% zakladniho kapitdlu CSOB (slozeného z podili FNM, CNB a
Ministerstva financi) za 40 miliard K& spole¢nosti KBC Bank of Belgium NV (,KBC®) (jez
nakonec nabyla 80% CSOB).

81. Vedle t&chto riiznych forem statni pomoci ve prospEch CSOB byl vztah mezi CSOB
a IPB pii¢inou vzniku zvlastni fady udalosti spojenych s dal§i pomoci ve prospéch CSOB. Za
okolnosti, které budou ozfejmeény niZe (odstavec 143 a nasledujici) a které jsou t€ZiStém
narokét Zalobce v tomto rozhod&im fizeni, byla IPB v €ervnu 2000 prodana CSOB.
Predmétna transakce byla sloZita, aviak jejim zékladnim prvkem byl poZadavek CSOB, aby
byla ,,0dskodn&na“ za jakoukoli negativni hodnotu spojenou s odkoupenim IPB. Tribunal
nespatfuje pro tdely tohoto Nalezu za potfebné podrobng& popisovat piislusnd opatieni v celé
jejich komplexnosti, pon&vadz hlavni prvky jsou jasné a nebyly zpochybnény. Jedna se o to,
e (1) CSOB musela za koupi IPB zaplatit symbolickou 1,- K&; (2) CSOB té&Zila prospéch z
ujednani, kterd ji umoznila vyhnout se jakymkoli rizikim souvisejicim s koupi jakychkoli
Konkrétnich aktiv IPB; a (3) podstatnym prvkem transakce byla vefejnd podpora, v Cervnu
2000 Ministerstvem financi odhadnuté na 160 — 200 miliard K¢ a auditem KPMG stanovend
dne 1. &ervna 2001 na 159,9 miliard K&. Akvizici IPB se CSOB stala vedouci bankou v

Cesksé republice.

82. Riizna opatfeni statni pomoci u¢inénd ve prospéch KB, CS a CSOB byla popsana v
predchozich odstaveich. Pokud se tyka IPB, zd4 se, ¥e pomoc, jez ji byla poskytnuta ze strany
statu, spogivala v prevedeni n&kterych ztratovych Gvérd v hodnot& 16,1 miliard K& na KoB
pocatkem roku 1998 (jedt& predtim, nez spoleCnost Nomura Europe v bifeznu 1998 koupila
akcie IPB) a v prodlouZeni platnosti byvalé licence poskytnuté IPB Ceskou postou, kdyz
spole¢nost Nomura Europe koupila akcie IPB, ¢imz IPB ziskala vyhradni piistup k vice nez
1000 prodejnich prepazek v celé zemi. Avsak kdy# vladni Revitaliza¢ni program (viz vyse,
odstavec 40) pro primyslové podniky konené 14. dubna 1999 obdrzel formalni souhlas od
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ylady, jeho podminky byly takové, Ze IPB byla vyloutena z fad pifjemch vyhod z néj
plynoucich.

83. Banky Velké &tyiky mély srovnatelny strategicky vyznam pro Ceskou ekonomiku
jako celek. Tyto banky také sdilely rizika vyplyvajici z problému nedobytnych pohledavek a
7 nedostatedného zajidténi prav véfiteld stavajicim pravnim reZimem. Ve svém souhrnu tyto
problémy hrozily vyustit ve zhrouceni bank Velké &tyiky, aviak tyto banky byly tak
vyznamné, Ze je nebylo mozno nechat padnout. Statni pomoc za elem odvraceni krachu
byla nutnd. Stitni pomoc poskytnuta KB, ¢S a CSOB piedstavovala 19% HDP Ceské
republiky za rok 1999. Z getnych prohldgeni uginénych bankami, vladou a FNM v obdobi
dubna aZ kvétna 1998 vyplyv4, Ze statni pomoc KB, CS a CSOB byla poskytnuta proto, Ze se
jednalo o banky, v nichZ mél stat vyznamny podil, zatimco IPB nebyla pomoc poskytnuta,
protoZe (po investici spole¢nosti Nomura v bfeznu 1998) byla pokladdna za soukromou

instituci, jejiz osud byl véci jejich soukromych akcionari.

L. V{voj situace ohledné IPB (od srpna 1999 do konce kvétna 2000)
g4. V navaznosti na prohlubujici se znepokojeni, jeZ panovalo v prib&hu roku 1998 v

CNB ohledng bankovni praxe IPB, a kontroly ze strany CNB provadéné od poloviny dubna
1999 do konce &ervna 1999 v IPB s cilem ziskat informace zahdjila CNB dne 30. srpna 1999
regulatorni kontrolu v IPB, kterd trvala az do 5. listopadu 1999. Bylo ziejmé, Ze existuji
zévarné finanéni nedostatky a nespravnosti.

85. V Fjnu roku 1999 zacala spolecnost Nomura hledat strategického partnera pro IPB.
V této souvislosti bylo nutné zapojeni eské vlady, aby bylo zaji§téno, Ze IPB od statu obdrZi
statni podporu dostate¢nou pro jeji finanéni situaci (bez které by investofi ze soukromého
sektoru nepokladali IPB za lakavou nabidku). Ceska vlada musela byt zapojena v kazdém
pripadg, ponévadZz vstup jakéhokoli strategického partnera vyZzadoval souhlas ze strany
eskych regulatornich orgéani a v ptipadé slougeni s kteroukoli z ostatnich bank Velké &tyfky
by vlada, coby akcionaf (at’ jiz pfimy nebo nepiimy) v t&chto bankach, musela také udélit
sviij souhlas.

86. V prib&hu podzimu 1999 bylo jasné, ze IPB potiebuje gavyéit sviij kapitél, aby
mohla vytvéaret opravné polozky k nedobytnym Gvérim. V fijnu CNB banku vyzvala, aby
provedla znatné zvyseni vlastniho kapitalu.

87. Valn4 hromada IPB rozhodla 16. listopadu 1999 o zvySeni zakladniho kapitdlu IPB,
ale toto usneseni bylo ndsledng z technickych dtvodil zablokovano minoritnim akcionafem.
Na dal§i valné hromad$ svolané na 19. tnora 2000 mel byt ziskdn souhlas se zvySenim
zékladniho kapitélu o &astku 2,6 miliardy K&, na celkovou gastku 13,3 miliardy K¢.

88. Na zakladé kontroly CNB provadéné v IPB od srpna do listopadu 1999 CNB
shledala, Ze IPB nepostupuje obezietn€ a déle Ze IPB musi vytvofit opravné poloZky ve vysi

nejméng 40 miliard K& — ve vysi, které jasné naznaCovala, Ze miZe nastat vazna krize.

&9. Zastupci CNB a Ministerstva financi vedli nasledné se zéstupci IPB a spole€nosti
Nomura rozhovory s cilem identifikovat mozna feSeni.
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90. Vedeni IPB se mezitim zamé&filo na zajisténi pomoci od statu, zatimco spole¢nost
Nomura se soustfedovala na vyhledéni zahrani¢niho strategického partnera pro IPB. Rada
instituci vyjadiila z&jem, a to zejména Allianz AG (,,Allianz*) a Hypo-und Vereinsbank AG
(,,Hypo-Vereinsbank®), s niz spoleénost Nomura 24. listopadu 1999 podepsala smlouvu o
zachovani dovérnosti informaci. Hypo-Vereinsbank ale 26. ledna 2000 vystoupila z
konsorcia s Allianz a pozdé&ji ji nahradila skupina UniCredito Italiano (,UniCredito®).

91. V prosinci 1999 spole¢nost Nomura (s vyhradami ze strany &asti vedeni IPB) navrhla
sloueni s CS. Spoletnost Nomura byla schopna Usp&iné se spole¢nosti Allianz projednat
nabidku na koupi IPB a ¢S a strany se do 21. ledna 2000 dohodly na struktufe transakce.
Tyto plany viak nevedly k ni¢emu: stat jiz vyhlasil vefejné vyb&rové fizeni na svlij podil v
¢S, lhita pro predloZeni nabidek vyprSela a navrh na slougeni IPB s CS nebyl stejng
dostatetn& konkrétni, aby splitoval podminky vybérového fizeni a stat byl v zavéreCném
stadiu jednani s rakouskou Erste Bank (kter¢ byla CS nakonec prodéna) (viz vy3e, odstavec
79).

92. Nabidka IPB tykajici se CS prilakala znagnou publicitu médii, ale v lednu 2000 se
tato publicita zménila v kritiku CNB, jejiho guvernéra (p. Josefa To3ovského) a ministra
financi (p. Pavla Mertlika). P. ToSovsky a p. Mertlik vinili z podn&covanti této kritiky vedeni
IPB, coz viak vedeni IPB kategoricky poptelo. Dne 4. ledna 2000 informoval pan ToSovsky
pana Mertlika o véZnosti situace v IPB.

93.  Dne 10. ledna 2000 se p. Pavel Kavének z CSOB segel s p. Mertlikem a vyjadfil
zdjem CSOB na zvétSeni (prostrednictvim akvizice) podilu na retailovém bankovnim trhu,
pfi¢emz oznatil IPB jako jeden z moznych cila.

94. Zpravy uverejnéné 20. ledna 2000 ve sdélovacich prostfedcich o vyjadfeni vysoce
postaveného ufednika CNB, p. Pavla Racochy, tykajici se Setfeni CNB v IPB vyvolaly
dohady o moZném uvaleni nucené spravy na IPB. Deset dnti poté, 30. ledna 2000, vydala
CNB tiskové prohléSeni, v nmZ se konstatovalo, Ze v ptipadé kontroly se jednd o rutinni
regulatorni zaleZitost, ktera jedt& nebyla uzaviena, a Ze domnénky, Ze se hovoti o uvaleni
nucené spravy na IPB, jsou neopodstatnéné.

95. Béhem unora a bfezna 2000 IPB a spole¢nost Nomura vypracovaly ndvrh na slouceni
IPB a KB a pozddji jej prezentovaly vladé a CNB, aviak tento navrh nepfinesl Zadny
vysledek a byl odmitnut.

96. V polovin& unora 2000 se konalo n&kolik schiizek mezi zastupci spolecnosti Nomura
a vysoce postavenymi pfedstaviteli CNB. V priib&hu t&chto jednani CNB tdajné& poZadovala
odstoupeni dvou osob z vedoucich funkei v dozor&i rad® a predstavenstvu IPB — konkrétné
odstoupeni piedsedy dozor&i rady Jifiho Tesafe a mistopiedsedy predstavenstva Libora
Prochazky (oba odstoupili 25. dubna 2000) — a déle pozadovala, aby spole¢nost Nomura
poskytla dal$i kapitdl nezbytny pro IPB (tj. aby spole¢nost Nomura ptevzala ulohu
strategického investora v IPB), a pokud tak neudini, zasadi se CNB o poskozeni povésti
spole¢nosti Nomura v mezindrodnim m&¥itku. P. Randall Dillard (zéstupce spolecnosti

Nomura v dozord{ radé IPB a jeji mistopfedseda) a jeho spolupracovnici tvrdili, Ze Ceska -

republika se ve Smlouvs o koupi akcif zavézala, Ze neprodé statni podil v ostatnich velkych
bankach za vyhodngjiich podminek, nez byly podminky prodeje akcii IPB (toto tvrzeni
Zalovany odmitl) (viz vy3e, odstavec 56), a Ze tudiZ spole¢nost Nomura nebude jednat na
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zichranu IPB (tj. neposkytne nezbytny dodategny kapita]) bez statni pomoci (toto stanovisko
pylo zopakovano v dubnu 2000) — pomoc, kterou Ceskéd republika nebyla za danych
okolnosti ochotna poskytnout. .

97. RovndZ v pribéhu tnora 2000 p. Daniel Jackson (ndméstek Feditele spole¢nosti
Nomura a &len dozoréi rady IPB) zahdjil s viceguvernérem CNB Ludkem Niedermayerem
jednani o Memorandu o vzajemném porozuméni (Memorandum of Understanding), jehoZ
agelem bylo vytygit budouci ramec. A&koli v prvnim bieznovém tydnu se zdalo, Ze dohoda
se bliZi, tato iniciativa nakonec vyznéla naprazdno.

98. Dne 19. tinora 2000 valna hromada IPB schvalila zvySeni kapitalu o 2,6 miliardy K&
na 13,3 miliardy K¢&.

99. Dne 25. tnora 2000 dorudila CNB formaélni zpravu o kontrole, kterou provadéla v
ptedchozim roce v IPB a v priib&hu bfezna a dubna 2000 IPB v souladu s pfisludnymi
pravnimi piedpisy predloZila pisemné namitky ke konkrétnim pasaZim zpravy. Nasledné
zakonné procedury nebylo moZno dokontit, protoZe finanéni stav IPB se zhorSoval piilis
rychle.

100. Koncem tnora 2000 se ve sd&lovacich prostfedcich opétovné a neustéle objevovaly
spekulace o vysledcich Setieni provedeného ze strany CNB v IPB. DFivejsi zvésti o
potencidlnim uvaleni nucené spravy na IPB (viz vy3e, odstavec 94) pretrvavaly. V tydnu od
28. tinora 2000 doglo k bankovnimu runu na IPB (ukazalo se, Ze se jednalo o prvni ze dvou
vyznamnych rund na IPB) a klienti vyzvedli z banky vklady ve vysi 30 miliard K. Banky
prerudily uvérové linky IPB a zmrazovaly nebo omezovaly operace s ni. Vysledkem setkani s
vysoce postavenymi Seskymi vladnimi Gfedniky v priibéhu tydne, v némz doSlo k runu, bylo
prohlaseni IPB popirajici zvésti o nucené spravé a zdiraziiujici silu banky a ministr financi
Pavel Mertlik a vysoce postaveny Cinitel CNB Pavel Racocha rovn&Z poskytli prohlaSeni pro
vefejnost ve snaze uklidnit vkladatele. Run na banku ustal.

101.  Zda se, Ze priblizné v téze dob& vedl pribéh rozhovori mezi vysoce postavenymi
piedstaviteli na Eeské strang a spole¢nosti Nomura k tomu, Ze Ministerstvo financi a CNB dle
svého tvrzeni ztratili dGvéru ve spoleénost Nomura. Ministr financi se odmitl setkat se
zéstupci spoletnosti Nomura. V poloving bfezna 2000 ministr financi a guvernér CNB
jmenovali zéstupce (jmenovité p. Jana Miladka a p. Lud’ka Niedermayera), aby jednali se
spole¢nostmi Saluka/IPB. Zda se, Ze uvedeni vysoce postaveni edti pfedstavitelé nasledné
méli pfi jednani se spole¢nostmi Saluka/IPB pouze povéfeni bez rozhodovacich pravomoci
(,,s0ft mandate ), a p. Randall Dillard (v té dob& vedouci skupiny obchodniho bankovnictvi
spoleénosti Nomura International, ktery se pozdgji po odstoupeni Jittho Tesafe stal pfedsedou
dozorei rady IPB) se mohl pouze neoficialné setkdvat mimo plidu ministerstva s naméstkem
ministra financi Mladkem.

102. Dne 6. bfezna 2000 CNB obdrzela expertni studii, ze které vyplyvalo, Ze
makroekonomické néklady doprovazejici kolaps IPB (pokud by k nému doslo) by pfimo
vedly ke sniZeni nominalniho HDP o pfiblizng 4% a Ze by pravd€podobné zpisobily
systémovou krizi Geského finan¢niho sektoru.
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103. Dne 14. biezna 2000 p. Milo§ Zeman, piedseda vlady Ceské republiky, fekl p.
pillardovi, Ze jednani o poskytnuti vefejnou podpory IPB a sloudeni IPB s KB jsou
podminéna injekcemi nového kapitalu do IPB ze strany spole¢nosti Nomura.

104.  V bieznu 2000 také CSOB navézala jednéni se spole¢nosti Nomura ohledng IPB.

105. Dne 22. bfezna 2000 firma Ernst & Young (auditoti IPB) informovala CNB o
moznosti, Ze by IPB nemusela splnit predepsané poZadavky na kapitalovou pfiméfenost,
nasledkem ¢ehoz CNB formaln& pozédala IPB, aby pfipravila navrh alternativnich metod pro
posileni svého kapital pro pfipad, Ze by minoritni akcionafi zablokovali zvySeni vlastniho
kapitalu.

106. Dne 25. dubna 2000 byly v IPB provedeny persondlni zmény poZadované CNB v
{inoru 2000 (viz vyge, odstavec 96). Ing. Jif{ Tesaf odstoupil z funkce predsedy dozorei rady
IPB a stal se namisto toho jejim mistopfedsedou a Ing. Libor Prochdzka odstoupil z funkce
naméstka generalniho feditele. P. Randall Dillard pievzal funkei pfedsedy dozor¢f rady.

107. 'V polovin& dubna 2000 IPB piedlozila CNB ur¢ité predb&zné navrhy na stabilizaci
situace v IPB a dalgi navrh piedloZila viadé v kvé&tnu 2000, aviak tyto navrhy nebyly
prijatelné, protoZe neposkytovaly statu dostate¢nou kontrolu nad procesem restrukturalizace.

108.  Spoletnost Nomura se i naddle snaZila nalézt strategického partnera pro IPB.
Pokroku bylo dosaZeno v jednani s konsorciem Allianz/UniCredito. Dne 4. dubna 2000 byl
podepsén prehled krokd pro zvySeni kapitalu IPB a vstup spolenosti UniCredito coby
strategického partnera do banky. Do poloviny kvétna byla provadéna aktivni opatieni za
GiZelem plné realizace téchto ujednani a 22. kvétna 2000 banka UniCredito zalala provadét
provérku (,.due diligence*) v IPB. Dne 26. kv&tna 2000 byla banka UniCredito schopna uvést
vy§i své polatetni nabidky za IPB v rozmezi 25-30 miliard K& (coz pfedstavovalo
dvojnésobek jeji udetni hodnoty, ktera podléhala dalsi dohod€) s tim, Ze je ochotna zaplatit i
vy$si cenu.

109.  Soub&Zn& s konanim t&chto rozhovord predstavitelé spole¢nosti Nomura od bfezna
2000 rovndZ jednali se zastupci CSOB ohledng potenciélniho vstupu CSOB do IPB coby
geského tuzemského partnera. Tyto rozhovory neprobihaly hladce, pfi¢emZ CSOB naptiklad
odmitala podepsat smlouvu o zachovani diivérnosti informaci jako podminku pro ziskani
pristupu k obchodnim diivérnym informacim IPB a trvala na tom, Ze nejprve IPB pfevezme a
teprve nasledné bude jednat o této akvizici. Postoj CSOB byl 5. kvétna 2000 takovy, Ze
pokud IPB potiebuje podporu od vlady, potiebuje CSOB.

110. Vlada také v dubnu 2000 zahdjila rozhovory s potencidlnimi investory do IPB
identifikovanymi spole¢nosti Nomura, jmenovité s konsorciem Allianz/UniCredito a s
CSOB. Oba viak spiSe nez akcie IPB chtgli koupit aktiva této banky, pfi¢emZ ani jeden z
nich nebyl ochoten prevzit IPB bez zéruky a slibu odskodnéni od statu. Konsorcium
Allianz{UniCredito navic chtglo provést n&kolikamési¢ni provérku (,,due diligence™), takze
pouze CSOB byla schopna pfevzit IPB a pokragovat v jeji bankovn{ €innosti okamZite.

111.  Jednani mezi vladou a (CSOB vedla k vypracovani pisemné prezentace pland CSOB
tykajicich se IPB datované 26. dubna 2000.
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112.  V kvétnu 2000 IPB predlozila CNB na jeji Zadost upraveny navrh dokumentu
nazvaného ,,Opatfeni ke stabilizaci IPB, a.s.“ Tento dokument se dostal do rukou tisku, coz
nakonec vyustilo v druhy run na banku v Eervou 2000 (viz niZe, odstavec 126 a nasledujici).

113. Dne 2. kvétna 2000 zaslal guvernér CNB Josef ToSovsky ministrovi financi Pavlu
Mertlikovi dopis, ve kterém naznacoval vaznost kapitalové situace IPB, pottebu nového
kapitalu, nemozZnost nalézt strategického investora bez statni podpory, neschopnost IPB (jak
je uvedeno v dokumentu ,,Opatieni ke stabilizaci IPB, a.s.) feSit problém kapitalové
pfim&fenosti bez statni pomoci a bezprostiednd hrozici kolaps banky. Guvernér spatfoval
mozné feseni bud'to ve stabilizaci banky se soukromym investorem a ¢ statni podporou,
nebo ve znarodndni banky, nebo v uloZeni nucené spravy, nebo v odejmuti bankovni licence.

114. Dne 5. kvétna 2000 (s navaznymi dopisy z 8. a 9. kvétna) na zadost CNB spole¢nost
Nomura zaslala dopis Ministerstvu financi, ve kterém Zadala o jednani o vstupu strategického
partnera do IPB a vyjadiila ochotu opatfit az 13,2 miliardy K& nového kapitalu za
piim&fenych obchodnich podminek. Na tyto dopisy neobdrzela 74dnou odpoveéd’.

115. Dne 18. kv&tna 2000 naméstek ministra financi Jan Miléadek informoval p. Randalla
Dillarda, Ze Ministerstvo financi chce znarodnit IPB, a navrhl, Ze koupi akcie IPB v drZeni
spole¢nosti Nomura (tj. v oné dob& v drzeni spolegnosti Saluka) za symbolickou cenu 1 euro:
7a timto G&elem p. Mladek chtél, aby spoletnost Nomura ziskala dalgich 5% v IPB.

116.  Dne 24. kvétna 2000 spole¢nost Nomura informovala CNB, Ze z divodu nadasovani
vyroku auditora IPB a jeji valné hromady na konec &ervna 2000 je kone&na lhita pro nalezeni
tegeni polovina Cervna. P. Pavel Racocha za CNB vysvétlil, Ze pokud ani IPB ani jeji
akcionaii nevyresi problémy banky, bude CNB muset uvalit na [PB nucenou spravu. Dne 26.

kvétna 2000 firma Ernst & Young, auditofi IPB, informovala CNB, Ze IPB potiebuje opravne
polozky ve vysi 21 miliard K¢.

117. Téhoz 24. kvétna 2000 p. Dillard predloZil piedsedovi vlady dal¥i navrh nazvany
,,Zajisténi budoucnosti pro IPB, ktery zahrnoval ujisténi spole¢nosti Nomura, Ze zajisti
zvydeni kapitdlu o 70 miliard K&, a predpokladal prodej 51% akeii IPB konsorciu
Allianz/UniCredito a CSOB/KBC a zaruku KoB za rozvahu IPB; dne 25. kvétna 2000
prednes! stejny névrh naméstkovi ministra financi Mladkovi. Dne 29. kvétna 2000 p. Mladek
odpovédél dopisem, ve kterém tento nédvrh odmitl (protoZe predpokladal piimou podporu
IPB, aniZ by stat mél jakoukoli kontrolu nad uzitim prostiedki) a zopakoval névrh vlady na
odkoupeni akcii IPB ve vlastnictvi spole¢nosti Nomura/Saluka za symbolickou cenu 1 euro.
Spole¢nost Nomura odpovédéla dotazem, jak by bylo mozno upravit jeji navrh tak, aby byl
pfijatelny. Do 31. kvétna se Ministerstvo financi odmitalo setkat se spole¢nosti Nomura na
oficialni drovni nebo zvazit jakékoli feSeni tykajici se IPB.

118.  Zatimco dochazelo k vyse uvedenym udélostem a prestoZe se vlada snaZila vyvolat
dojem, Ze spolupracuje se spole¢nosti Nomura a IPB, pokracovaly i nadale rozhovory mezi
vladou a CSOB zahéjené potatkem toho roku (viz vyse, v odstavcich 109-111) s cilem
prozkoumat moZnost ziskani kontroly nad IPB ze strany CSOB, pokud by se IPB dostala do
vaznych potiZi. Tato jednani méla vést k podstatnému vyvoji na schiizce, na které se ministr
financi Mertlik a guverner CNB Togovsky zavazali sejit s p. Pavlem Kavankem (generlnim
teditelem a predsedou pfedstavenstva CSOB, kterému napomahal p. Zdensk Bakala, zndmy
politicky lobista) a s P. Remi Vermeirenen (presidentem a generalnim Feditelem KBC,
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pelgické banky, ktera byla nejvétsim akcionafem CSOB): tato schiizka se mé&la konat 30.
Kkvétna 2000 v PafiZi, kde se predmétné osoby mély (i&astnit bankovni konference.

K. Vyvoi situace ohledn& IPB ( od konce kvé&tna 2000 do 7. Servna 2000)

119. V olekéavani této paiizské schiizky napsal dne 26. kvétna 2000 pan Kavéanek panu
Togovskému a panu Mertlikovi dopis, ktery obsahoval urité navrhy tykajici se budoucnosti
IPB spolu s popisem navrhovaného pievzeti IPB ze strany CSOB a ujisténim o ptipravenosti
¢SOB jednat okamzité. K dopisu byly pfilozeny dva dokumenty, ve kterych byly
zdtraziiovany potencidlni vyhody slouteni IPB a CSOB a podrobn& popsan plan CSOB na
integraci IPB a CSOB. Dalsi dokumenty mély byt ptedany osobné 29. kvétna 2000 vecer.
Zalobce tyto riizné dokumenty spoletné nazval Patizsky plan“. PaiiZsky plan piedpokladal
dvé mozné alternativy pievzeti IPB ze strany CSOB - dohodnuté feSeni nebo nucenou
spravu. Regeni prostfednictvim nucene spravy bylo prezentovano jako feSeni majici méné
rizik (ackoliv se zda, Ze CNB by byla pozdgji dala prednost kooperativn€jsimu, dohodnutému
feSeni, mezitim rovnéZ Cinila pfipravy na nucenou spréavu, kdyby do3lo ke krajni situaci).
Podrobny névrh na realizaci feSeni spojeného s nucenou spravou byl uveden v dokumentech
ptedanych panem Kavankem, pficemZ toto feSeni zahrnovalo pouze omezenou Ulohu
nuceného spravce pii obchodnich innostech IPB a co nejrychlej$i prevedeni kaZdodenni
obchodni &innosti [PB na CSOB.

120. Dne 30. kvétna 2000 se konala sminénd schiizka v PafiZi za Gtelem projednani
vstupu CSOB do IPB, nebo pfinejmenSim za igelem poskytnuti pfileZitosti vladnim
piedstavitelim vyslechnout si navrhy CSOB jako soucést jejich snah o prozkouméni
moznych fesenti krize IPB. P. Mertlik v té dob& popiel svou ugast na této schiizce a svou ucast
poptel i pfed Ceskou parlamentni komisi ustavenou za i&elem nasledného vysetfen{ téchto
zalezitosti. Popiel rovnéz, Ze by vstup KBC do IPB byl na pofadu paiizskych rozhovord a
uvedl, Ze na této schiizce byly v prvé fadg projednavany otazky souvisejici s CSOB.

121.  Dne 1. &ervna 2000 informovala firma Ernst & Young, auditor IPB, p. Dillarda, Ze
IPB je ve vé&Zné situaci, protoZe nespliiuje pozadavky CNB na kapitalovou pfim&fenost, a Ze
tato skuteénost uvedla do pohybu povinnost CNB odejmout [PB bankovni licenci. T¢hoZ dne
vlada sdélila spole¢nosti Nomura, Ze statni pomoc piijde pouze tehdy, pokud spole¢nost
Nomura nabude 51% podil v IPB (tj. pokud ziska dalgich 5%, ponévadz, jak jiZ bylo
vysvétleno, spolecnost Nomura jiz prostfednictvim spole¢nosti Saluka vlastnila 46% akeif
IPB).

122.  Dne 2. &ervna 2000 vldda opét zopakovala sviij navrh 1 eura. SpoleCnost Nomura
zkoumala moZnosti, jak se nabidce pf*izpvﬁsobit, a 4. nebo 5. Cervna 2000 predloZila vIade tfi
alternativni navrhy na prodej IPB vladg. Zadny z t&chto navrhi nebyl pro vladu pfijatelny.

123.  Kolem 6. gervna 2000 se spolegnost Nomura zam&fovala na feSeni prostfednictvim
prodeje aktiv.

124. Dne 7. &ervna informoval auditor IPB CNB, e IPB musi vytvofit opravné polozky
ve vy§i nejméné 20 nebo 21 miliard K&, a moZné dokonce aZz 40 miliard K&. To znamenalo,
¥e TPB by nemohla spinit poZadavky kapitdlové piiméfenosti bez pomoci zvenéi. Dne 7.

gervna 2000 p. Mladek sdélil panu Dillardovi, Ze IPB bude ,,vyfizena*, nepfijme-li nabidku 1
eura. :
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125.  Pfiblizné v téze dob& se p. Mertlik setkal se zastupci spole¢nosti Allianz a
UniCredito, ktefi ucinili navrhy, které byly v zé4kladnich principech podobné navrhim
pfedloien)’/m ze strany CSOB. Ob¢ banky chtély odkoupit aktiva IPB a ob& pozadovaly
zaruku.

L. Druhy bankovni run na IPB a ieho disledky

126.  ProhlaSeni ziejme u¢ingné vysoce postavenymi predstaviteli CNB a uvefejnéna ve
sdélovacich prostfedky dne 8. tervna 2000 a vyjadieni naméstka ministra financi Ladislava
Zelinky ze dne 9. Cervna 2000 vyvolaly spekulace o tom, %e by na IPB mohla byt uvalena
pucena sprava, a tyto spekulace ve sd&lovacich prostfedcich jeste vzrostly nasledujictho dne
(10. ervna 2000 — v sobotu). V pondgli, utery a ve stfedu, 12 az 14. Cervna 2000 doslo k
hromadnym vyb&rim z IPB ve vy§i 17 miliard K& Ujistujici prohlaSeni vladnich
predstavitelil zvefejndnd 15. Cervna se setkala s malym nebo vibec 74dnym acinkem.

127.  Parlamentni komise, ktera se pozdgji zabyvala Setfenim tdchto zéleZitosti (viz niZe,
odstavce 144 az 147) zjistila, Ze do pondgli 12. Cervna dokumenty, které méla CNB k
dispozici, Jiz obsahovaly podrobny harmonogram krokti, které se mély podniknout s cilem
prodat podnik. Obdobi od péatku do nedéle bylo stanoveno jako zéhsadni podminka s cilem
vyhnout se riziku podani Zalob proti nucenému spravci. Komise také uvedla, ze CNB jiz
piedtim naznacila potiebu urdit fyzickou osobu ochotnou akceptovat jmenovani do funkce

nuceného spravee a zajistit, aby tato osoba byla seznamena § navrhovanymi opatfenimi a s
navrzenym harmonogramem a s¢ svou predpokladanou alohou.

128. P. Kavanek (CSOB) zaslal dne 14. gervna 2000 panu Niedermayerovi (CNB)
podrobny névrh tykajici se pfevzeti &innosti IPB, o jehoZ predloZeni byl pozadan na schizce
konané predchoziho dne. Téhoz dne dofel rovn€Z pisemny navrh od konsorcia
Allianz/UniCredito.

129. V pribéhu runi na IPB vedla spoletnost Nomura (jménem spole€nosti Saluka)
intenzivni jedndni o stabilizaci IPB se strategickymi investory, Vysoce postavenymi
predstaviteli CNB a Ministerstva financi a s predsedou vlady. Dne 14. &ervna 2000 piedloZila
IPB navrh Ministerstvu financi, CNB a predsedovi vlady. Néavrh zahrnoval pievod
bankovniho podniku IPB do KoB za 1 K¢& za ucelem nasledného prodeje dlouhodobému
partnerovi z oblasti komeréniho bankovnictvi pfijatelnému pro vladu (vEetnd mechanismu
pro rozdéleni vyt&Zku z takového prodeje) a v ptiloZeném privodnim dopise IPB vyslovné
potvrdila pfipravenost podepsat navrh nejpozdgji v patek 16. &ervna 2000.

130.  Zéastupci CNB a Ministerstva financi se sedli dne 15. &ervna 2000, aby projednali
navrh ze 14. &ervna. Rozhovory trvaly az do veternich hodin a po skon€eni jednani
nasledovala vyména elektronickych zprav. Posledni e-mail (zaslany prévnimu zéstupci IPB,
p. Tomasi Brzobohatému) kontil slovy, Ze tym Ministerstva financi ,ted” ptijde domti a bude
pokragovat zitra rano®. Nésledkem tohoto e-mailu méli zastupci spolegnosti Nomura dojem
(ktery se ukazal byt mylny), Ze podrobné ramcové podminky pro uskuteénéni navrhu IPB
byly v podstaté dohodnuty a Ze jednani budou pridtiho dne pokracovat. IPB vyrozuméla jak
Ministerstvo financi, tak CNB, Ze dozorti rada IPB tuto transakci schvalila a doporuéila
piedstavenstvu banky, aby ji také schvalilo. Vrcholné Eeské organy viak spatfovaly v tomto

navrhu vazna hospodafska, pravni a organizatni rizika pro Ceskou republiku.
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131.  Poté, co zadal run na banku, vlada a CNB jednaly s konsorciem Allianz/UniCredito a

s CSOB o navrzich o prevzeti [PB. V navrhu konsorcia Allianz/UniCredito se uvadglo, Ze
neni schopno urychleng pievzit podnik IPB.

ENB pro vladu zpravu o situaci v IPB a

132. Ve stiedu 14. Cervna 2000 pfipravila
cené sprévy a pro takovou eventualitu

moznych tesenich, kterd zahrnovala uvaleni nu
pozadavek, aby jakykoli nasledny prode;j strategickému investorovi byl spojen s poskytnutim

statni zaruky, protoZe jinak by zadny investor nemél zajem.

133. Tého? dne zaslala IPB dopis CNB (ktery CNB obdrzela 15. Cervna), v némz

Kkonstatovala, Ze likvidita [PB se vazné zhorgila, a Ze je ohrozena jeji platebni schopnost.
Vybéry z IPB nadale pokradovaly ve “vrtek 15. Gervna. Zastupci vlady a CNB se sedli s
predstaviteli IPB a spole¢nosti Nomura, kterym bylo sdéleno, 7e pokud IPB okamzité
nedostane od stétu 10 miliard K&, CNB ji odejme bankovni licenci. V odpolednich hodinach
téhoz dne byl p. Petr Standk — zamy3leny nuceny spravee (tj. jakysi druh spravce konkursni

podstaty) — osloven ze strany CNB.

134.  V noci ze &tvrtka 15. tervna 2000 se seSla vlada, aby projednala situaci v IPB.

Guvernér CNB a ministr financi vysvatlili zavaznost situace s tim, Ze spoleCnost Nomura

neni ochotna vloZit nutny kapital a neni schopna identifikovat strategického partnera a Ze IPB
neplni poZadavky kapitalové piim&fenosti, coZ vede k odejmuti jeji bankovni licence a v
tability bankovniho sektoru. Jako FeSeni navrhli bud'to

disledku toho i k ohrozeni s

kooperativni feeni se zapojenim akcionaft IPB nebo nucenou spravu spojenou 8 rychlym

prodejem doprovazenym poskytnutim statnich zéruk. Vlada se rozhodla, Ze namisto pfijeti
u s rychlym prodejem strategickému investorovi s

navrhu IPB uvali nucenou spravu spojeno
tim, ze CSOB je jedinou bankou schopnou rychle prevzit IPB. Usnesenim &. 622 z 15. Cervna
2000 byla schvélena nucend sprava IPB za Geelem nasledného prodeje CSOB coby

strategickému investorovi, poskytnuti vladni zaruky za aktiva IPB ve prospéch CSOB a

vydani zaruky ze strany CNB ve prospéch CSOB.

Komise pro cenné papiry (,,KCP*) predb&znym

135. Rovn&z 15. Cervna 2000 ceska
la obchodovani s akciemi IPB.

opatfenim ze dne 15. Cervna 2000 pozastavi

M. Nuceni sprava IPB a jeil dasledky

136,V patek 16. ervna 2000 CNB zavedla v IPB nucenou spravu. I kdyz IPB byla toho
nazoru, ze jeji likvidita je postaCujici pro preziti runu na banku, CNB odiivodiiovala zavedeni
nucené spravy tim, Ze existuje znacné riziko, Ze banka nebude schopna dostat svym

na banku) a ze CNB musi predejit situaci, za niZ by panika

platebnim zavazkm (tj. pfeZit run s
mezi vkladateli banky vyustila v trvalou destabilizaci jejich ginnosti. CNB krome toho uvedla

_ vysvétleni, Ze finanéni situace IPB ohrozuje stabilitu geského bankovniho systému a 7e CNB

je opravnéna zavést nucenou spravu za Gtelem napravy nedostatkd v €innosti banky, kdyZz

akcionafi banky neudinili potfebné kroky k odstranéni téchto nedostatk.

137.  Pozdgji dopoledne v patek 16. &ervna 2000 CNB informovala IPB o svém rozhodnuti

zavést nucenou Spravu v bance a jmenovala p. Petra Staika nucenym spravcem IPB. Nuceny
dstavenstva IPB (4. ptevzal vedeni IPB) a veSkeré

spravce poté pievzal pravomoci pie
pravomoci viech organti Fidicich Einnost IPB byly okamZité pozastaveny. Nuceny spravce
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mé&l provést opatfeni nutnd za Gi%elem zajidténi bezproblémového chodu a urychleného
prodeje IPB do vlastnictvi CSOB coby jejiho strategického partnera. Byla rovnéz stanovena
jeho mési¢ni odmena, pfi¢emZ byla rovnéz zminéna zvl&stni prémie (,,mimofadna odména‘)
za uskuteénéni prodeje IPB do vlastnictvi CSOB (vj8e odmény a prémie vSak byla
Zalovanym na kopii dokumentu ptedlozeného jako dikaz odstranéna). CNB téhoz dne

vystavila neodvolatelnou zéruku pro viechny véfitele IPB, aby predesla jakékoli panice.

138. Rovnéz v pétek 16. &ervna IPB poZadala CNB o kratkodoby tvér ve vysi 10 miliard
K& na udrZeni své likvidity — tuto zadost CNB obdrZela po jmenovani nuceného spravce.
Téhoz dne CSOB také informovala nuceného spravce o svém zajmu koupit podnik IPB.

139.  Policejni ozbrojenci vtrhli do budovy centraly IPB a provedli fyzické odstranéni
viech vedoucich pracovnikil IPB z budovy.

140. V pribshu soboty 17. Eervna 2000 a nedéle 18. &ervna 2000 projednal nuceny
spravce finanéni situaci IPB s firmou Ernst & Young, auditorem IPB, ktera 18. gervna sdélila
CNB, e ukazatel kapitalové pfiméfenosti IPB byl skute¢n& negativni. Nuceny spravce o tom
informoval CNB (jak to ptedepisuje Eesky zakon o bankach), nacez CNB (jak rovné&Z stanovi
uvedeny zakon) zahajila proces odejmuti bankovni licence IPB.

141.  V reakci na vyjadieni zajmu CSOB o koupi podniku IPB vedl nuceny spravce ve
dnech 17. az 18. &ervna 2000 rozsahld jednani s CSOB a s jejim majoritnim akcionafem
belgickou bankou KBC. CSOB a KBC rovnéz jednaly s CNB a s Ministerstvem financi.
Nuceny spravce, jenz m&l pouze omezené moznosti, se rozhodl jit cestou prodeje podniku
IPB do vlastnictvi CSOB. Dne 18. &ervna 2000 poZadal CNB o souhlas s prodejem, ktery byl
udslen. CSOB ale trvala na poskytnuti statni zaruky ze strany Ministerstva financi a na slibu
odskodn&ni od CNB.

142.  Proto¥e statni zaruka a slib odSkodnéni CNB poskytované ve prospéch CSOB
predstavovaly vefejnou podporu, bylo nutné ziskat souhlas UOHS. UOHS byl proto zapojen
do zavéretnych etap transakce a dospél k predb&Zznému zavéru, Ze statni podpofe podle
Smlouvy a statni zdruky by mela byt udélena vyjimka z obecného zakazu poskytovani
vefejné podpory, protoZe se jednalo o restrukturalizagni pomoc a pomoc za U&elem napravy
vasného naruSeni eské ekonomiky. Piiblizng 14. ervna byl feditel sekce vefejné podpory
UOHS Kamil Rudolecky poprvé oficidlng informovan svym nadfizenym, Dr. Jitim Buchtou,
o planech nabidky finanéni pomoci IPB a v ned&li 18. gervna se feditel Rudolecky a Dr.
Buchta setkali se zastupci CSOB v&etn& p. Kavénka za ti¢elem projednani baliku chystané
podpory pro IPB. UOHS nasledng ve veernich hodindch v ned&li 18. Cervna 2000
informoval Ministerstvo financi o svém souhlasu se souborem podpor za uréitych podminek
a vydal formalni rozhodnuti v tomto smyslu v pond&li 19. &ervna 2000. Toto rozhodnut{
(jehoz podminky byly v nékterych ohledech totozné s prvky Patizského planu) pisobilo jako
zp&tné udéleni vyjimky pro podporu poskytnutou ve prospéch CSOB pii prodeji dohodnutém
ptes vikend. ‘

143.  Ptevod IPB na CSOB se uskt{ceénil v pondgli 19. Cervna 2000 a Ministerstvo financi
podepsalo statni zdruku ve prospéch CSOB, zatimco CNB podepsala svij slib odSkodnéni ve

prospéch CSOB. '
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144, Dne 3. gervence 2000 Ministerstvo financi @ CNB vyhotovilo zpravu, kterd byla
tedlozena teskému Parlamentu (Poslanecké snémovnd) s cilem informovat vefejnost o
okolnostech, jez vedly k nucené spravé v IPB a k jejimu prodeji CSOB. Nasledujiciho dne
gnémovna ustavila na podnét opoziénich stran Vysettovaci komisi za ucelem objasnéni
rozhodnuti statu. Opozi¢ni strany v ni ziskaly osm z deseti kiesel. Jeji zaveéry byly shrnuty ve
zpréve predlozené Poslanecké snémovné dne 11. srpna 2001.

145.  Okolnosti, za nichz byl uskutednén prodej IPB do viastnictvi CSOB byly takové, Ze
yyvolaly otazky ohlednd jeho zdkonnosti podie teského pravniho Fadu. Parlamentni
yysetfovaci komise jmenovala snalce z oboru prava, aby celou véc posoudil. Ve své zprave z
10. kvétna 2001 tento snalec dospél k zavéru, Ze CNB neméla pravo zavést v IPB nucenou
spravu, Ze nuceny spravce neplnil své poyinnosti ¥4dnd (zejména vzhledem k rychlosti, s niZ
nalozil s IPB), Ze neodvolatelné zaruka CNB pro viechny vefitele IPB z 16. Cervna 2000 je
neplatnd a Ze CSOB neposkytla za bankovni podnik IPB avsouvisejici vefejnou podporu
74dné protiplnéni. Samotna Komise dogla k zaveru, ze CNB prekrotila své zdkonné
Qravomoci tim, Ze udglila nucenému spravei pokyn, aby prodal podnik IPB co nejdtive
CSOB, a Ze zpsob vybéru investora ve dnech 16. — 19. Cervna 2000 byl ,bezprecedentni a
getransparentni“. Komise také shledala, 7e IPB byla na zaklade Transakévnich dokumentd
¢SOB podepsanych dne 19. &ervna 2000 fakticky jako dar® odevzdana CSOB, Ze CSOB
,ziskava na akor statniho rozpoctu neopravnénou vyhodu ve vysi mnoha desitek miliard K&«
a 7e kdyby pan ministr financi byl byval konal, jak mgl, by byl zajistil, aby CSOB zaplatila
odpovidajici cenu.

146. Komise dale shledala, e CNB udglovala nucenému spravci pokyny, ¢imZ jednala v
rozporu s préavnimi predpisy, Ze svg“:decké vypovéd nuceného spravee neni pravdiva v tom
kdyz popira, 7e jednal dle pokyni CNB. V poloving zafi 2000 piedseda Parlamentni komisé
podal trestni oznameni proti panu Mertlikovi a nucenému spravei pro kiivou vypovéd.
Komise dospéla k nazoru, Ye nuceny Spravce ,Jbanku nespravoval. Zhostil se pouze Ukolu
banku pievzit a prodat, aniZ mohl tusit, co vlastné prodava®. Z gékolika pohledt se jevi, ze
nuceny spravce tim, Ze jednal tak, aby prodal IPB do vlastnictvi CSOB co nejdfive, asi jednal
zpisobem neslugitelnym s jeho zakonnymi povinnostmi a zavazky pii sprave sve€feného
majetku ve smyslu &eskych pravnich predpist. Komise viak nedospéla k zavéru, 7e by se
Ministerstvo financi nebo CNB byly dopustily jakéhokoli nezakonného jednani. Jeji zjisténi

jsou podle nazoru 7alovaného prevazné spekulativniho charakteru a politicky motivuji pokus
o zdiskreditovani viady.

147.  Vedle nastoleni otazek o zakonnosti transakee Z pohledu Eeského prava ve vztahu k
problematice nucené spravy okolnosti transakce rovn&z vyvolaly podobné otdzky ohledng
poskytnuti vefejné podpory v souvislosti s touto transakei. V Ceském pravnim fadu zakon o
vefejné podpofe pbecné zakazuje poskytovani vefejné podpory, ledaze by takova podpora
byla oznamena UOHS a ten udglil formalni vyjimku: tento zakon nabyl G€innosti dne 1.
ledna 2000 a uvedl geskd domaci pravidla tykajici se poskytovani vefejné podpory do
souladu s mezinarodnimi zavazky Ceské republiky vyplyvajicimi z dohody ze dne 4. fijna
1993 zakladajici pridruzent mezi Evropskymi spoletenstvimi 2 jejich Clenskymi stity na
strané jedné a Ceskou republikou na jedné druhé (,,Evropska dohoda“);2 Jednotlivé zaruky a
sliby odskodnéni, které tvofily soudast transakce, na jejimz zakladé¢ CSOB nabyla IPB, je
mozno pokladat za vetejnou podporu, a to jak podle ptisludnych ¢lankd Smlouvy zakladajici
Evropské spoletenstvi (,ES®) (,,Smlouva © ES“), tak i podle odpovidajicich ustanoveni
z&kona o vefejné podpofe.
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148.  Z &etnych hledisek bylo moZno pochybovat o tom, zda byly splnény poZzadavky
pravnich predpisti pro poskytnuti vefejné podpory, a to zejména ohledné zaruky oznamené
19. Gervna 2000, nedodrzeni lhiity Ministerstvem financi pro splnéni ur¢itych podminek
uloZenych ze strany UOHS ve vztahu k vyjimce poskytnuté pro uvedenou zdruku, slibu
odgkodnéni daného CNB ve prospéch CSOB, smlouvy z 19. ervna 2000 mezi Ministerstvem
financi a CSOB, podle niZ se ministerstvo zavazalo poskytnout CSOB néhradu za celou vysi
kupni ceny, kterou by CSOB musela uhradit IPB za jeji podnik, a uzavieni smlouvy o
restrukturalizaci ze dne 31. srpna 2001, podle niz bylo CSOB udéleno smluvni pravo
obhospodafovani byvalych aktiv IPB, bez souhlasu UOHS.

149.  Nehleds na to se viak prodej IPB do vlastnictvi CSOB uskute¢nil na zakladg jednani
nuceného spravce.

150. Dne 21. &ervna 2000 vlada schvalila poskytnuti statni zdruky za aktiva IPB ve
prospéch CSOB pod podminkou, Ze pfedmétna zédruka bude nahrazena smlouvou o
restrukturalizaci, podle niz KoB pfevezme zajisténi za aktiva IPB. Vlada rovnéz schvélila
zéruku Ministerstva financi pro CNB za kryti ztrat vzniklych ze slibu CNB odskodnit CSOB.

151. Dne 23. &ervna 2000 firma Ernst & Young, auditor IPB, oznamila CNB, Ze nemiiZe
provést audit IPB za rok 1999, protoze IPB nepredava auditorovi nezbytné informace.

152.  Dne 30. &ervna 2000 pievedia spoletnost Saluka 61.780.694 akcii IPB nazpét na
spole&nost Nomura. Dne 7. gervence 2000 spole€nost Saluka predlozila Oznameni o pfevodu
FNM, avsak FNM 21. &ervence 2000 informoval spole¢nost Saluka, Ze nepovazuje doruéeny
dokument za fa4dné Oznémeni o pfevodu.

153. Dne 24. srpna 2000 udslil UOHS vyjimku ve vé&ci vefejné podpory vyplyvajici ze
slibu CNB odskodnit CSOB.

154. Dne 6. zafi 2000 KCP vydala rozhodnuti ve v&ci samé o pozastaveni obchodovani s
akciemi IPB, které se doposud opiralo pouze o predb&zné opatieni (viz vySe, odstavec 135).
Tato rozhodnuti se stalo zavaznym 25. zaf 2000, &imZ bylo prodlouZeno piedchozi
pozastaveni obchodovani vyplyvajici z predb&zného opatfeni. Ackoliv o pfesnosti
odtivodnéni uvedenych ze strany KCP na podporu jejich opatfeni bylo sice podle nazoru
Zalobce moZno pochybovat, podle nézoru Zalovaného nebyly tyto ukony nijak nespravné.
Pokud je Tribunalu znimo, pozastaveni obchodovani akcii IPB trva i nadéle v disledku
dalsich usp&inych ,doasnych® zékazi vydanych KCP. Rozklad spolednosti Saluka k
Presidiu KCP proti rozhodnuti KCP ze 6. zafi 2000 a proti uloZeni ,,nového* do€asného
pozastaveni ze dne 11. {jna 2000 byl zamitnut dvéma rozhodnutimi z 18. ledna 2001.

155.  Dne 16. ledna 2001 vydala KCP podle novelizovaného zakona o cennych papirech
ozndmeni o ztrats postaveni G&astnika Fizeni, kterym vyrozuméla spole¢nost Saluka, Ze jiZ
nadéle neni povaZzovéna za utastnika ,,nového* Fzeni o pozastaveni obchodovani zahajeného
dne 11. ¥jna 2000, ani Zadného jiného fizeni o pozastaveni zahdjeného po 1. lednu 2001. Z
tohoto diivodu nemaji akciondfi od 1. ledna 2001 Zadnou moZnost napadnout pozastaveni
obchodovani s akciemi v jejich vlastnictvi.
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156.  Dne 26. tijna 2000 byl vydan na 74dost CSOB policejni piikaz nafizujici KCP trvale
pozastavit vykon prava spoletnosti Saluka nakladat s jejimi akciemi IPB. Spolecnost Saluka
podala stiZnost proti policejnimu pifkazu k statnimu zéstupci a této stiznosti bylo vyhovéno
5. tinora 2001. Policie CR viak vydala novy pozastavovaci ptikaz k akciim IPB, ktery
Stfedisko cennych papirQ zaregistrovalo 31. ledna 2001. Poté, co 1. listopadu 2001 (tedy jiZ
po zahajeni tohoto rozhodéiho Fizenf) spolegnost Saluka navrhla, aby policejni organy zrusily
pozastavovaci piikaz, coz bylo uvedenymi orgény zamitnuto, statni zastupitelstvi v Praze dne
23. dubna 2002 rozhodlo, Ze neexistuje pravni zéklad pro vydani pozastavovaciho pfikazu
ohledng akcif. Statni zastupce viak nafidil, aby byly akcie IPB ve vlastnictvi spoleénosti
Saluka ulozeny do uschovy Obvodniho soudu v Praze. Na zdkladé stiznosti k Nejvyssimu
statnimu zastupitelstvi z 16. kvétna 2002 byl piikaz statniho zdstupce o ulozeni akcif
spole¢nosti Saluka do uschovy zruden. Nejvysii statni zastupitelstvi v8ak rovnéz rozhodlo ve
véci — kterd nebyla pfedmétem stiZnosti a ke které se spole&nost Saluka nemohla vyjadiit —
totiz, ze dosud existuji divody pro zajisténi akcii IPB ve vlastnictvi spole¢nosti Saluka
pozastavenim obchodovani s témito akciemi. Proto¥e Nejvy$si statni zastupitelstvi bylo
posledni moznou instanci k podan stiZznosti, podala spolecnost Saluka dne 18. Eervence 2002
stiznost k Ustavnimu soudu Ceské republiky, ve které s domahala pfislu§né napravy.

157.  Dne 30. ledna 2001 provedla Policie CR prohlidku zastoupeni spole¢nosti Nomura v
Praze a odiiala dokumenty naleZejici spole¢nosti Nomura. Ustavni soud dospél nasledné 10.
fijna 2001 (tedy jiz po zahéjeni tohoto rozhodgiho Fizeni) ve véci této policejni prohlidky k
nazoru, e byla porugena zakladni prava spole¢nosti Nomura a nafidil vraceni dokumentt
zabavenych v prib&hu prohlidky.

158. Dne 19. biezna 2001 UOHS nafidil obnovu fizeni, které piedchézelo jeho rozhodnuti
z 19. &ervna 2000 (viz vye, odstavec 142) povolujici Smlouvu o prodeji IPB do vlastnictvi
CSOB a souvisejici Smlouvu a stétni zaruku. Dne 23. srpna 2001, tedy jiZz po zahajeni tohoto
rozhod&iho Fizeni, UOHS zamitl platbu néhrady za naklady nucené spravy ve prospéch
CSOB, ale svym dal¥im rozhodnutim z 15. prosince 2003 UOHS tuto polozku schvalil a
schvalil Smlouvu a statni zaruku.

159. Dne 18. &ervence 2001 spole¢nost Saluka podala Ozndmeni 0 rozhod&im Fizeni, jimZ
bylo zahjeno toto rozhod&i fizeni proti Ceské republice. Viechny nasledné udalosti (na
n&které z nichZ jiZ bylo upozornéno) se proto udély az po datu zahajeni tohoto rozhod¢iho
fizeni. ‘

160. Dne 16. &ervna 2002 skontila nucena sprava IPB a spole¢nost Nomura znovu nabyla
kontrolu nad IPB. IPB nésledné podala nékolik Zalob proti Ceské republice, CSOB a
spole¢nosti JP Morgan. Dne 4. prosince 2002 bylo ze strany Ceské republiky a FNM
zahéjeno rozhod¢i fizeni FNM proti spole¢nostem Saluka a Nomura, a pozdéji téhoZ méesice
rozhod&i tribunal natidil spolenosti Nomura, aby prevedla akcie IPB na CSOB.

161. Dne 16. prosince 2003 a v lednu 2004 Evropska komise (,,EK*) pfijala rozhodnuti, jehoZ
Qéinkem bylo, Ze nebude posuzovat sluitelnost opatteni pfijatych stitem ve vztahu ke KB a
CS s pravidly EK o poskytovani vefejné podpory.

162. Na konci ledna 2004 predstavenstvo IPB (ovladané spolecnosti Nomura) a byvaly

&len predstavenstva IPB p. Petr Bene§ podali odd&lené navrh na prohlageni konkursu na
majetek IPB. Konkurs na maj ctek IPB byl prohlaSen dne 5. unora 2004.
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163. Dne 16. tnora 2004 KCP zaregistrovala CSOB jako ﬁového vlastnika akcii 1PB
nachazejicich se plivodné ve vlastnictvi spole¢nosti Saluka.

TiL ARGUMENTY A PODANI STRAN

164. Na zakladé svého nahledu na skutkovy stav a vyklad prava se Zalobce domniva, Ze
Ceska republika jednala zpisobem, ktery byl diskriminaéni, nerovny, nespravedlivy a
vyvlastitujici, a porusila tak své zavazky podle Dohody, zejména své zavazky podle ¢lankd 3
as.

165.  Zalobce ve svém Memoridlu navrhl vydani nasledujicitho rozhodnuti:

(a) uréeni, ze Ceska republika porusila ¢lanek 3 Dohody tim, Ze nezabezpetila investici
spole¢nosti Saluka nestranné a spravedlivé zachézeni;

(b) uréeni, 7e Ceska republika porusila glanek 5 Dohody tim, Ze zbavila spolecnost
Saluka investice nezakonnym zplsobem a bez spravedlivé néhrady rovnajici se
skutedné hodnot? této investice;

(©) ptikaz, aby Ceska republika vyplatila spoletnosti Saluka nahradu kody, jeZ ji
vznikla nasledkem poruseni Dohody. Vysi tohoto odskodn&ni uréi tento Tribunél na
zékladé dal3ich podani;

(d) Grok z néhrady $kody pfiznané spoletnosti Saluka, ve vy§i stanovene timto
Tribunalem; a

(e) piikaz, aby Ceska republika uhradila naklady tohoto rozhod&iho Fizeni, v&etn€
nakladd Tribunalu, nakladé spojenych s pravnim zastoupenim a dalgich nékladd
vzniklych spole€nosti Saluka, ve smyslu odskodn&ni v plné vysi.

166. Néaslednymi poddnimi Zalobce, at jiZz pisemnymi nebo Gstnimi, vySe uvedené
pozadavky nedoznaly zmény.

167.  Zalovany na zékladg svého nahledu na skutkovy stav a vyklad prava poptel, Ze by
existovalo jakékoli poruseni jeho zévazkil podle Dohody a v kazdém ptipad® zpochybnil
opravnéni spole¢nosti Saluka dovolavat se ustanoveni Dohody o rozhod&im fizeni.

168.  Zalovany ve svych podénich navrhl vydéni nasledujictho rozhodnuti:
(a) ve svém Navrhu na zamitnuti, ,,aby Tribunal natrvalo ukoné&il rozhodgi fizeni
zahajené spolegnosti Saluka a prisoudil Ceské republice néhradu odmén a
naklad jejich pravnich zastupcd®,

(b) ve svém Protimemoridlu,
1 uréeni, Ze spole¢nost Saluka porusila Smlouvu a dopustila se dal§iho

protipravniho jednani;
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(ii) piikaz, aby spoletnost Saluka vyplatila Ceské republice nahradu
skody, jez ji vznikla nasledkem protipravniho jednani spole€nosti
Saluka a jejichZ vySe se v soucasnosti odhaduje pfiblizné na 100 aZ
260 miliard K& (pfiblizng 3,22 az 8,38 miliard USD);

(iii)  urok z ndhrady 8kody pfiznané Ceské republice, ve vysi stanovené
timto Tribundlem; a

(iv)  ptikaz, aby spole¢nost Saluka uhradila naklady tohoto rozhod¢iho
fizeni, v&etnd ndklad® Tribundlu, nakladid spojenych s pravnim
zastoupenim a dalgich nékladti vzniklych Ceské republice, ve smyslu
odskodnéni v plné vysi;

ve své Replice (tj. po Rozhodnuti Tribunalu o pravomoci rozhodnout o
Qrotinérocich Zalovaného), ,,aby Tribunal vydal kone€ny Nalez urdujici, ze
Ceské republika neporugila €lanky 3 a 5 Dohody*; a

na zavér svych Ustnich prednesit Zalovany poZadal Tribunal, aby ,vydal
nalez urdujici, Ze nedolo k poruseni Zadného z ¢lankt 3 a 5 Dohody* a ve
svém struéném vyjadieni po skondeni jednéni, ,,aby Tribunal vydal Konetny
nalez uréujici, e Dohoda nebyla poruSena®.

169. Zalobce ve svém Memoridlu uvedl, Ze je ,spravné a efektivni odlozit otazku
piesného vy&isleni ztrat spole¢nosti Saluka do samostatné faze Fizeni, aZ bude znamo
rozhodnuti Tribunilu tykajici se urfeni samotné odpovédnosti®. Zalovany ve svém
Protimemoriélu konstatuje, ,,[pJodobng jako spolenost Saluka, i Ceska republika usuzuje, Ze
je spravné a efektivni odloZit otdzku presného vyéisleni ztrat Ceské republiky do samostatné
faze Fizeni®.

170.  Strany v plné §ifi rozpracovaly své pfislusné argumenty ve svych pisemnych
podénich, kterd byla pfedloZena zplsobem popsanym v &sti I tohoto Nalezu, Uvod. V
priibshu ustnich liceni konanych v dubnu 2005 rovn&Z upiesnily sva stanoviska a vznesly
dal$i argumenty na podporu svych piislusnych tvrzeni, jak je také uvedeno v &asti I tohoto
Nalezu.

171.  Tribunal se domniva, e spise neZ aby se pokouSel shrnout argumenty stran jako
celek, bude vhodngjsi, pokud namisto toho shrne tvrzeni stran samostatné v priibéhu
posuzovani kazdé z jednotlivych konkrétnich otazek, o jejichz rozhodnuti byl poZadan, a to
do té miry, v niZ tato tvrzeni mohou mit vyznam pro tyto otazky.

IV. - PRAVOMOC TRIBUNALU

172.  Tribunal se musi nejprve zabyvat otazkou své pravomoci projednat a rozhodnout
spor predloZeny mu spolenosti Saluka.

A. Argumenty stran

173. Memorial Zalobce m&l byt podan 15. srpna 2002. O dva dny dfive, 13. srpna 2003,
Zalovany podal Navrh na zamitnuti, kterym navrhl, aby Tribunél zamitl ndroky Zalobce.
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174. Ve svém Névrhu na zamitnuti Zalovany namital, Ze (a) spoletnost Nomura nekoupila
akcie IPB za Glelem investovat do bankovnich aktivit IPB, ale Ze namisto toho jejim
skuteénym zamérem bylo vytvorit podminky pro nabyti geskych pivovard, ve kterych IPB
vlastnila kontrolni podil, spoleénosti Nomura; (b) spole¢nost Nomura neinformovala o tomto
skuteéném z4méru organy Ceské republiky v dobg, kdy kupovala akcie IPB; (c¢) spole¢nost
Nomura proto nejednala v dobré vife a porusila zdsadu nezneuZiti prav, a nebyla proto bona
fide investorem; a (d) proto spoleénost Saluka, na niz spoleénost Nomura pievedla svij podil
v IPB, neméla pravo dovolavat se rozhodgiho ¥izeni podle Dohody.

175. Podani tohoto Navrhu nebylo predpokladino v harmonogramu stanoveném
Tribunalem, ani se s nim nepo&ita v Pravidlech UNCITRAL.

176.  Clanek 21 odst. 3 t&chto Pravidel stanovi:

Néamitka, Ze rozhodgi tribunal nema pravomoc, musi byt vznesena nejpozdgji ve

vyjadreni k Zalob& nebo, pokud se tyké protinaroku, v replice na ngj.
177.  Clanek 21 odst. 4 Pravidel UNCITRAL stanovi:

Rozhodgi tribunal zpravidla rozhodne o namitce tykajici se jeho pravomoci jako o
piedb&zné otazce. Rozhoddi tribunal viak miZe ptistoupit k rozhod&imu fizeni a
rozhodnout o takové namitce ve svém kone&ném nalezu.

178.  Na proceduralnim setkan{ v Londyné dne 10. z4¥ 2002 konaném za u&elem zvéaZeni
yadosti Zalovaného Tribunal rozhodl, Ze vzhledem k tomu, Ze skute¢nosti tvrzené v Navrhu
na zamitnuti podaném Zalovanym tak Gzce souviseji se skutednostmi tvoficimi predmét
zakladniho naroku, m&la by byt otdzka zamitnuti spojena s v&ci samou a rozhodnuta v
konetném nalezu Tribundlu (viz vyde, odstavec 20, Cast LE. Rozhodnuti o pravomoci
rozhodnout o protinarocich).

179. Tato otizka nicméng opétovné vyvstala v kontextu Protinarokt Zalovaného. V
Oznémeni o protinroku z vlastni ville podaném 4. prosince 2002 Zalovany podrobng uved]
svilj navrhovany ,,protinarok proti spole¢nosti Saluka® a konstatoval, Ze tyto naroky jesté vice
rozvede, az bude podavat svilj Protimemoridl. V odstavci 380 svého Protimemorialu uvedi,
7e Ceska republika pomoci Protinaroku usiluje o npravu kviili zpisobu, kterym spole¢nost
Saluka (sic) nakladala se svymi ,udajnymi investicemi®. Atkoliv se tak zdalo, Ze Protindrok
mél byt namifen proti Zalobci, identifikuje Protimemorial Zalovaného v kazdém z
konkrétnich bodii Protinaroku spole¢nost Nomura jako 7alovaného (v podstaté spoleCnost
Nomura Europe, jeZ je pravnickou osobou zaloZenou podle pravniho fadu Anglie), kdezto
Zalobcem v tomto rozhoddi fizeni je spoleinost Saluka (ktera je pravnickou osobou
zaloZenou podle pravniho fadu Nizozemska).

180.  Zalobce piiklada prvofadou véhu skute&nosti, Ze spolenost Nomura Europe na jedné
strang, a spolenost Saluka, na druhé strang, jsou samostatnymi pravnickymi osobami
zaloZenymi podie pravniho fadu riznych statd, Ze pouze spolednost Saluka je Zalobcem v
tomto rozhoddim Fizeni a Ze pouze na ni se vztahuje pravomoc Tribunalu, Ze spolenost
Nomura Europe nemiiZe byt vtaZena do ramce Sesko-nizozemské Dohody, a Ze proto v tomto
rozhoddim Fizeni zahdjeném spoletnosti Saluka nemohl byt vznesen protinérok proti
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spoleénosti Nomura Europe. Zalovany vsak tvrdi, Ze v kontextu okolnosti, které vedly k
tomuto rozhodéimu Fizeni, byl vztah mezi spole¢nostmi Nomura a Saluka tak uzky, Ze jsou
ve skutetnosti zaménitelné jako ucastnici tohoto ¥izeni; ve skutednosti tento vztah byl podle
podani Zalovaného tak uzky, Ze skute¢né zainteresovanou stranou byla spole¢nost Nomura a
e spoletnost Saluka nebyla bona fide ,investorem® ve smyslu Dohody. Zalovany proto
pozadoval, aby Fizeni zahdjené ze strany spolenosti Saluka bylo zastaveno.

181.  Tribundl vSak neshledal za nutné zabyvat se t¥mito otdzkami pfimo za ucelem
rozhodnuti o své pravomoci projednat a rozhodnout protinarok predlozeny v této véci
Zalovanym. Tribunal za tim t&elem pokladal za vhodné postupovat v prvni fadé na zdklade
predpokladu, Ze otdzka vztahu mezi spole¢nostmi Saluka a Nomura by méla byt posuzovana
zptisobem nejvyhodn&jsim pro Zalovaného (viz Rozhodnuti o pravomoci rozhodnout o
protindroku Ceské republiky, odstavce 41-44 a 81-82). Tribunal proto zpo&atku vychazel z
piedpokladu, aniz by viak u&inil rozhodnuti, e vztah mezi spoletnostmi Saluka a Nomura
Europe byl dostate¢né uzky, aby umoznil roziifeni pravomoci Tribunélu v fizeni zahdjeném
spole¢nosti Saluka v takové mife, aby se pravomoc Tribunalu vztahovala i na naroky proti
spoleénosti Nomura. Tribunél se poté na tomto hypotetickém podkladé zabyval n&kolika
body Protinaroku pfedloZencho Zalovanym a dospél k nazoru, Ze spory, které vedly ke
vzniku Protindroku Zalovaného dostateind nesouvisely s predmétem pGvodniho ndroku
vzneseného spolegnosti Saluka tak, aby se na né vztahovala pravomoc Tribundlu podle
¢lanku 8 Dohody.

182.  Z tohoto zavéru vyplynulo, Ze Tribunal v kontextu svého rozhodnuti o své pravomoci
rozhodnout o protindrocich nepoklddd za nutné prijmout jakékoli rozhodnuti o povaze vztahu
mezi spole¢nostmi Saluka a Nomura Europe a diisledkd tohoto vztahu, at’ jiZ jsou jakékoli.
Rozhodnuti Tribunalu, ¥e¢ nemé pravomoc projednat a rozhodovat o jakychkoli bodech
protinaroku vzneseného ze strany Zalovaného, proto neni na ukor pfipadnému posuzovanim
predmétné otazky tykajici se zejména postaveni spolegnosti Saluka jako ,investora“ ve
smyslu Dohody. Tato otdzka byla ponechana k posouzeni az do stadia fizenf ve véci samé,
jak ptivodné uril Tribunal ve svém rozhodnuti z 10. zaf{ 2002.

183.  Zalovany ve svém Protimemoridlu a v naslednych podanich déle rozvedl své
argumenty pro ,,zamitnuti narokd a doplnil dal§i argumenty napadajici pravomoc Tribunalu.
Zejména: :

(a) Zalovany zopakoval své tvrzeni, Ze spoletnost Nomura neprovadéla své
investice do IPB za tdelem udrZeni jeji Zivotaschopnosti, ale s cilem umozZnit nabyti dvou
hodnotnych &eskych pivovar prostfednictvim kontrolniho podilu IPB v t&chto pivovarech:
skutednym cilem spole¢nosti Nomura nebylo investovat do bankovnich Einnosti IPB, ale
pomoci projektu Prodejni opce, ktera ve skutenosti vyloudila viechna rizika poklesu
hodnoty potencialng plynouci z koupg akcii IPB ze strany spole¢nosti Nomura, nabyt a
nasledn& prodat podil IPB v pivovarech, &imz se skute¢ny cil spole¢nosti Nomura zménil na
né&co jiného neZ bona fide investici do IPB. Investice nebyly provedeny v souladu se zdkonem
(jak se obecn& vyZzaduje v piipadech, kde ma byt poskytnuta ochrana investic), avSak byla

soudasti ,;nepoctivého planu na zajisténi ohromnych zisk“. Spoletnost Nomura byla podle

teskych pravnich predpisti povinna predloZit podnikatelsky zamér tykajici se jeji investice do
IPB a nepravdivé podani predstavovalo poruSeni uvedengho zakonného poZadavku.
Skutegnost, Z¢ spolednost Nomura v piedloZeném podnikatelském zdméru neinformovala
geské organy o svych skute¢nych cilech, je vedla k udéleni souhlasu s koupi akcii IPB, coz
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by jinak nebyly u€inily. SpoleCnost Nomura nejednala v dobré vife a porusila zasadu
nezneuziti prav a z tohoto divodu spoleCnost Saluka neméla pravo spoléhat se na
mezinarodni rozhod&i ¥izeni stanovené Dohodou.

) V kazdém ptipadé Zalovany tvrdi, Ze spole¢nost Saluka neméla 74dné realné
a nepfetrzité bona fide socidlni & hospodarske faktické vazby k Nizozemsku, a tedy by
neméla byt pokladana za ,,investora®.

() Zalovany kromé toho tvrdi, Ze v kontextu okolnosti, které vedly k tomuto
rozhod&imu ¥izeni, byl vztah mezi spoletnosti Nomura a spole€nosti Saluka tak uzky, Ze byly
ve skutednosti zam&nitelné jako G¢astnici tohoto fizeni a Ze vyrazy ,,Nomura“ a ,,Saluka® by
bylo moZno pouZivat zaménitelng, priCemZ spole¢nost Saluka nebyla ni¢im vice nez
prazdnou spolecnosti pouzivanou ze strany spoleénosti Nomura k jejim vlastnim dcelim. Ve
skute&nosti tento vztah byl podle podani Zalovaného tak uzky, Ze skuteéné zainteresovanou
stranou byla spoletnost Nomura a Ze spole¢nost Saluka nemohla ve smyslu Dohody
vystupovat jako Zalobce.

(d) Podle tvrzeni Zalovaného spolenost Saluka nebyla bona fide ,investorem™
ve smyslu definice uvedené v Dohodé a neméla tak pravo dovoldvat se rozhod¢iho Fizeni
podle Dohody. Zalovany proto navrhl, aby fizeni zahdjené ze strany spole¢nosti Saluka bylo
zastaveno.

184. Ve svych naslednych podénich (Replika, stni argumentace a Strucné vyjadfeni po
ukon&eni jednan{) Zalovany zejména tvrdil, Ze:

(@  Spolegnost Saluka neinvestovala v Ceské republice, ponévadz neinvestovala
nic, pfi¢emZ piisobila pouze jako ndstroj pro investici spolegnosti Nomura: spolecnost
Nomura si podrZela hlasovaci prava spojend s akciemi IPB, podilela se na fizeni IPB a vedla
viechna jednani s Geskymi organy. Spole¢nost Saluka byla pro spole&nost Nomura pouhym
zmocnéncem a narok podle dohody o ochrang investic nemiZe byt vznesen subjektem, ktery
je zmocnéncem jincho subjektu, na ktery se nevztahovala Dohoda, jako tomu bylo v pfipadé
spole¢nosti Nomura. Spoletnost Saluka byla zastupcem spole¢nosti Nomura, nikoli
skute¢nym investorem.

(b) Zatimco zjednodusujici & doslovné chdpani Elanku 1 Dohody by mohlo
naznadovat, e spole¢nost Saluka byla kvalifikovanym investorem, je Dohodu nutno vyklédat
ve svétle skutednych okolnosti situace a z té€ch vyplyva, Ze spolenosti Nomura a Saluka se
nechovaly jako investofi.

(©) , Preklenuti korporatni struktury* (,, piercing of corporate veil) je ptipustné
jako spravedlivy prostfedek napravy v téch ptipadech, kde bylo korporatnich struktur uZito ke
spachani podvodu nebo jiného protipravniho ukonu. Spole¢nost Nomura pouZivala
korporatnich struktur za iSelem realizace zisku a ohroZovani bankovniho sektoru a za ucelem
spachéni podvodu vici Ceské republice. Korporatni strukturu je proto nutno preklenout, je
tieba zjistit, Ze tim, o jehoZ skutetny zjem jde, je spoleCnost Nomura, a pon&vadZ spole€nost
Nomura nespadd pod definice pojmu ,investor” ve smysiu Dohody, Tribundl nem3
pravomoc.
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(d) Skupina Nomura jednala podvodné a nepoctivé po celou dobu, po kterou
dochézelo k udilostem, ke kterym se véZe tento ptipad. Kruhova finan¢ni ujednani
spole¢nosti Nomura, transakce Ceské pivo, Prodejni opce a zaloZeni ,,fondu Tritton* (na
Kajmanskych ostrovech), to v§e bylo provedeno v rozporu s mezindrodnimi bonos mores.
Tato trvala absence jednani v dobré vife a zneuZiti procesu vyZzaduji, aby spole¢nosti Saluka
— jeZ dokonce ani nikdy nebyla bona fide drZitelem investice, kterd by mohla byt poskozena —
byla odepiena ochrana podle Dohody. NepodloZend tvrzeni o (jmé, kterou utrpé&la spoleénost
Nomura (spife nez spolecnost Saluka), a nepodloZena tvrzeni zaloZena na udélostech z
obdobi pied Fijnem roku 1998, kdy spoletnost Saluka nabyla akcie IPB, jsou mimo ramec
pravomoci Tribundlu.

(© Zalobce kromé toho zneuzil prava tim, Ze zahdjil rozhod¢i fizeni, nebot’ tim
sledoval cil vyuZit prodleni vzniklého nasledkem rozhodgiho Fizeni, aby spole¢nost Nomura
ziskala vyhodu z b&hu promléecich lhit z hlediska ob&anskopravnich nebo trestnich fizeni,
jez by mohla byt zah4jena Ceskou republikou na jinych forech.

185.  Zalobce se ve svém Memoridlu prosté opiral o skuteCnost, Ze byl zaloZen podle
nizozemského pravniho fadu k vyslovné vyjadienému Gcelu drZeni akcii IPB, které koupila
spoleCnost Nomura, a Ze proto byl ,investorem“ ve smyslu p¥islusné definice uvedené v
Dohod¢ a zZe jeho akcie byly ,,investici rovn&Z ve smyslu definice uvedené v Dohodg. Ze
skutkovych okolnosti souvisejicich s koupi akcii IPB vyplyva, Ze spole¢nost Saluka splnila
poZadavek Clanku 2 Dohody, ktery stanovi, Ze investice musi byt provedeny v souladu s
pravnimi ptedpisy, a toto bylo potvrzeno schvilenim smlouvy o koupi akcii ze strany
Ceskych orgdnl. Ve svych konkrétng&jsich pisemnych odpov&dich na podrobngj3i vyklad
Zalovaného ve v&ci jeho argumenti tykajicich se otdzky pravomoci Tribunalu rozhodnout o
protindrocich (tj. ve svych Namitkdch proti pravomoci rozhodnout o protindrocich Ceské
republiky a ve svém Vyjadfeni k odpovedi Ceské republiky na némitky Zalobce proti
pravomoci rozhodnout o protinarocich Ceské republiky) Zalobce pfikladal prvofadou vdhu
skute¢nosti, Ze spole¢nost Nomura Europe na jedné strané a spolenost Saluka na druhé
strané jsou samostatnymi pravnickymi osobami zaloZenymi podle préavnich ¥add riiznych
stat, Ze pouze spoleénost Saluka je Zalobcem v tomto rozhod&im ¥izeni a Ze pouze na ni se
vztahuje pravomoc Tribundlu a Ze spolednost Nomura Europe, coby spolednost zaloZena
podle anglického pravniho fadu, nemiiZe byt vtaZena do ramce Eesko-nizozemské Dohody.

186. Ve svych naslednych podanich (Odpovéd’, Ustni argumentace a Stru¢né vyjadieni po
ukon&eni jednani) Zalobce zopakoval SVU] nazor, Ze spolecnost Saluka je nizozemska
pravnickd osoba, a proto i ,,investor, a Ze jeji vlastnictvi akcii IPB byla ,,investice. Zalobce
doplnil dal§i argumenty, a to zejména Ze:

(2) akciovy podil spole¢nosti Saluka neni negovan Gdajnym tvrzenim, Ze nebyl
~proveden zakonné®, a proto nikoli bona fide; jedina tvrzena protipravnost se tyka Prodejni
opce, pro coZ neexistuje Zadné opodstatnéni a jejiZ platnost jiZ pro kazdy ptipad byla uréena
v souvisejicim rozhod&im fizeni. Spole¢nost Nomura v souvislosti se ziskanim souhlasu CNB
pro Smlouvu o koupi akcii ¥4dné predloZila svilj podnikatelsky zémér, kde jedinym
poZadavkem bylo, aby souvisel s jejimi zdmé&ry ohledn& budouctiho provozovéni bankovnich
¢innosti IPB.
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(b) neni nutno zabyvat se tim, zda spolecnost Saluka méla &i nemé&la jakékoli

skute¢né vazby na Nizozemsko, pongvadZz rozhodnym kritériem podle Dohody je misto
zalozeni a neni dtivod dopltiovat podminku ,.skutedné vazby*.

(©) investice spole¢nosti Saluka do IPB byla skutegnou investici.
(d) Spole¢nost Nomura neuvedla organy Ceské republiky v omyl ohledné

povahy své investice Vv IPB, kdyz po celou dobu jasné deklarovala svou ulohu jakoZto
portfoliového investora.

(e) Nabyti akcii pivovart spolegnosti Nomura predstavovalo obchodni a finanéni
transakei, kterd nenesla znamky Zadného nepatti¢ného chovani.

® Spolegnost Nomura byla bona fide investorem.

187. Na zavér ustniho jednani Tribunal pozadal strany, aby se ve svych struénych
vyjadfenich po ukonceni jednani zabyvaly nasledujici otazkou:

[V] jaké mite, pokud viibec, (1) se Tribunal miZe zabyvat a provadét zjiSténi o
chovani spoleénosti Nomura? (2) Je nutné, aby spoleénost Nomura byla Gi¢astnikem
tohoto Hzeni ve vztahu k takovému chovéni?

188.  Zalobce se vyjadfil, Ze Tribundl ma pravomoc zabyvat se chovanim spole&nosti
Nomura a provaddt skutkova zjisténi o chovéani spoleénosti Nomura v té mife, ve které
mohou byt takové zji§téni vyznamna pro nérok spoleénosti Saluka nebo pro obranu Ceské
republiky, a Ze moznost Tribunalu &init skutkovd zjisténi ohledng chovani spolegnosti
Normura nevyZaduje, aby se spolecnost Nomura stala G¢astnikem fizeni.

189.  Zalovany na otazku Tribunélu odpovédél, ze (1) Tribundl muZe provadét skutkova
zjisténi ohledn& chovani spole¢nosti Nomura, aniZ by posuzoval, zda spole¢nost Nomura je
,nutnym G&astnikem® tohoto ¥izeni, pritemZ takovy postup je obvykly pfi rozhod¢ich
fizenich zabyvajicich se DDOI, a Ze (2) adkoliv Tribunal mize provadst skutkova zjisténi
tykajici se jednani spole¢nosti Nomura, spole€nost Saluka nema pravo na nahradu $kody na
zakladg udajné ztraty spole¢nosti Nomura —a pon&vadZ (idajné naroky spole¢nosti Saluka na
nahradu gkody jsou ve skute¢nosti naroky spoletnosti Nomura, 1ze naroky spole¢nosti Saluka
zamitnout, protoZe spole¢nost Saluka neusiluje o nahradu za Zadné ztraty, které sama utrpéla.

190.  PHi zvarovani raznych poloZenych otdzek pravomoci a piipustnosti Tribunal nejprve
poznamenavd, Ze Zalovany se Navrhem na zamitnuti v podstaté snazi dokézat, Ze by Tribunal

mél odmitnout vést fizeni zahdjené Zalobcem s od@vodnénim, ¥e Zalobce neni zplsobily

w7 oM

zahajit rozhod¢i Fizeni podle Dohody.

191.  Proto agkoliv Névrh na zamitnuti neni formulovan jako namitka proti pravomoci
Tribunalu, Ize ji pfirovnat k namitce, Ze Tribunal nema pravomoc. Z toho divodu bylo
piipustné (ackoliv snad z procesniho hlediska neortodoxni), aby Zalovany podal sviij Névrh
uplatiiujici takovou namitku. Vznesenim takové namitky v Navrhu na zamitnuti podaném dne
13. srpna 2003 byla dodrZena Ihita stanovend &lankem 21 odst. 3 Pravidel UNCITRAL. v
tomto smyslu i Zalovany dale rozvedl argumenty ve svém Protimemorialu.
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192. Tribunal nyni prikrodi k posuzovani podstatnych - argumenti predloZenych
Zalovanym, kterymi se tento pokouSel prokazat, ze Tribundl nema pravomoc pokracovat v
tomto Fizeni.

B. Relevantni ustanoveni Dohody

193.  Pravomoc Tribunalu se ¥idi ustanovenimi Dohody. Bezprostiedné relevantnimi
ustanovenimi Dohody jsou &lanek 8 odst. 1 a ¢lanek 1.

194.  V relevantni &sti se &lanek 8 odst. 1, na ktery zpStné odkazuje ¢lanek 8 odst. 2,
vztahuje na ,,spory mezi jednou smluvni stranou 2 investorem druhé smluvni strany, tykajici
se jeho investice ...

195.  V tomto fizeni je Ceska republika relevantni ,smluvni stranou®, o niz Zalobce tvrdi,
7e s ni je ve sporu.

196. V souladu s &lankem 8 mohou vyuZit rozhodétho Fizeni zakotveného v ¢lanku 8
Dohody ,,investofi ohledné svych investic®. Uvedené pojmy jsou definovany v ¢&lanku 1
Dohody.

197. Investor ,druhé“ Smluvni strany (v tomto fizeni Nizozemska) musi v prvni fad€
vyhovét definici ,,investord® v €lanku 1 pism. b) bod ii) Dohody. Podle této definice tento
vyraz pro ucely tohoto Fizeni zahrnuje ,,prévnické osoby ziizené podle pravniho fadu
[Nizozemska]®“.

198. Za druhé, sporem mezi Ceskou republikou a takovym investorem musi byt spor
Jtykajici se investice [investora]®. Pojem ,investice” je definovan v &lanku 1 pism a)
nasledovné:

Pojem ,jinvestice oznaluje kazdy druh aktiv investovanych ptimo nebo prostiednictvim
investora z tfetiho statu, a to zejména, nikoli viak vylu¢né:

(1) movity a nemovity majetek a viechna vécna prava s nim souvisejici;

(i1) akcie, obligace a ostatni formy ucasti na spolegnostech a spole¢nych podnicich,
jakoZ i prava z nich vyplyvajici;

(iii) pohledavky na penize a na jina aktiva a jakéhokoliv plnéni majici hospodatskou

hodnotu;

@iv) prava z oblasti duSevniho vlastnictvi, véetné technologickych postupd, goodwill a
know-how; -

) koncese udélené na zaklads zékona nebo smlouvy, vetn€ koncesi k prizkumu,

kultivaci a t&2bé a ziskavani pfirodnich zdrojd.

C. Namitky Zalovaného vii€i pravomoci Tribunilu

MV

199.  Prestoze Zalovany vzdy nevyjadfil s nejvySsi moznou jasnosti nebo dislednosti
rozliéné davody, na jejichz zaklad€ pravomoc Tribunalu zpochybiiuje, a vzhledem k jeho
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tvrzeni, Ze spole¢nost Nomura a spole¢nost Saluka jsou zaméniteln€, hlavni tvrzeni ve véci
pravomoci vznesend Zalovanym lze shrnout do nasledujicich bod:

(a) koup akecii IPB nebyla investici, pon&vadZ spole¢nosti Nomura/Saluka do
IPB nic neinvestovaly;

(b) pokud koupé akcii IPB byla investici, byla provedena v rozporu se zakonem;

(©) stranou skutedn& zidastnénou na rozhodiim fizeni neni Zalobce, spoletnost
Saluka, ale spolednost Nomura, kterd neni zplsobilym Zalobcem podle
Dohody;

(d) vztah mezi spolenostmi Nomura a Saluka je tak uzky, az je Cini
zamé&nitelnymi;

(e) spolegnost Nomura/Saluka nebyla bona fide investorem do IPB;

@ spole&nost Nomura/Saluka nejednala v dobré vife pti koupi akeii IPB;

(&) spoleénost Nomura/Saluka zneuzZila prava pfi koupi akcii IPB;

(h) spoletnost Saluka nema Zadné skutetné a trvalé socidlni a hospodarské

vazby na Nizozemsko.
200.  Tribunal dospél k zavéru, Ze Zalobciv podil na akciich IPB je ,investici“ ve smyslu
Dohody, Ze Zalobce je ve vztahu k této investici ,investorem® ve smyslu Dohody a Ze
Tribunal ma pravomoc rozhodnout o nérocich pfednesenych mu Zalobcem.

201.  Tribunal se nyni bude zabyvat jednotlivymi tvrzenimi Zalovaného.

D. Koupé akcii IPB coby investice a soulad s poZadavky pravnich predpisi

202.  Spole¢nost Nomura Europe koupila na zdkladé Smlouvy o koupi akeii z 8. bfezna
roku 1998 kontrolni (ale ne vétiinovy) podil akeii v Geské bance IPB. Pfevazna ¢ast akeii [PB
v drzeni spole¢nosti Nomura Europe byla ptevedena na spolecnost Saluka 2. fijna 1998 a
zbytek na ni byl pfeveden 24. Ginora 2000. Spole¢nost Saluka zahgjila toto fizeni Ozndmenim
o rozhod&im Fizeni z 18. &ervence 2001 v dobg, kdy je§té byla registrovanym vlastnikem
akcii, pri¢em? tvrdila &etna tidajna poruseni Dohody v souvislosti s jejimi akciemi IPB.

203. Prvni otazkou, kterou je tieba se zabyvat, je, zda akcie IPB v drZeni spole¢nosti
Saluka predstavuji ,,investici® pro ulely Dohody. ,Investice jsou v Dohod¢ definovany
velmi - $iroce. Zahrnuji ,kaZdy druh aktiv investovanych piimo nebo prostfednictvim
investora z tietiho statu®, pficemZ né&které z obvyklejsich druhii investic jsou nésledné
uvedeny pro nazorny ptiklad. Tato nazorn& uvedena aktiva zahrnuji zejména ,,akcie, obligace
a ostatni formy u&asti na spoleCnostech a spole¢nych podnicich, jakoZ i prdva z nich

vyplyvajici®.

204. Tribunal zb&’n& poznamenava, Ze ackoliv to neni uvedeno jako &ast definice
,investice®, z &lanku 2 Dohody nutng implicitng vyplyvé, Ze investice musi byt provedena v
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souladu s ustanovenimi pravniho fadu hostitelského statu. Clanek 2 v relevantni ¢ésti stanovi,
ye ,,Smluvni strana . . . povoluje tyto investice v souladu s ustanovenim svého pravniho
tadu“. Proto, jak potvrzuji ob& strany, povinnost hostitelského statu povolit investici
sahraniéniho investora (tj. v tomto kontextu povolit koupi akcii tuzemské spolegnosti) vznika
pouze tehdy, je-li koupé provadéna v souladu s jeho pravnimi pfedpisy.

205. Zda se, e nemtie byt pochyb, Ze podil kvalifikovaného investora na akciich Ceské
spole¢nosti jako je IPB je investici ve smyslu piisluiné definice.

206. Zalovany tento zavér napadd z celé fady diivodti, a to znateln& na zakladé€ toho, Ze se
nejednalo o investici, ponévadZ spole¢nost Saluka ve skutetnosti do IPB nic neinvestovala, a
7e pokud koupg akcii IPB byla investici, nebyla provedena v souladu s pravnimi piedpisy.

207.  Argument, Ze spoletnost Saluka do IPB nic neinvestovala a Ze z toho diivodu koupe
akcii IPB nemize byt pokladéna za ,.investici®, se zda byt zaloZen na dvou tivahich. Prvni je,
7e spoleénost Nomura pii realizaci pivodni koupé akcii IPB a spolecnost Saluka pii jejich
nasledné akvizici nemé&la v umyslu doopravdy investovat v Ceské republice ani do
bankovnich &nnosti [PB. Jak se uvadi, nabyti akcii IPB nebylo nikdy zamy3leno jinak nez
jako kratkodobé drZeni akeii za Giéelem realizace velkého zisku z prodeje vyznamnych aktiv
ovladdanych IPB s naslednym prodejem akcii v ptihodném okamZiku; spole€nosti Nomura a
Saluka, jak se uvadi, svym jednénim po celou dobu, po kterou se odehravaly udalosti, s nimiz
souvis{ tento ptipad, ukézaly, Ze nebyly skute€nymi investory.

208.  Tribunal nejprve poznamenéava, Ze pivodni koupg akcii IPB v bfeznu roku 1998
nebyla ikonem spolecnosti Saluka, nybrZ spoleénosti Nomura Europe. A% do 2. f{jna 1998
drzela pfedmétné akcie IPB pouze spoleénost Nomura Europe. Proto jsou argumenty
Zalovaného relevantni pouze ve vztahu k naslednému nabyti a drzbé t&chto akcii spoleCnosti
Saluka po¢inaje 2. f{jnem.

209. Tribunil se nedomniva, Ze by bylo spravné vykladat tlanek 1 tak, Ze definice vyrazu
_investor” se nevztahuje na osoby, které kupuji akcie v rdmci transakei, které by bylo mozno
nazvat transakcemi vyhradng za (iGelem vytvéfeni nebo docileni zisku. PfevaZna ¢ast nakupl
akeif je provadéna v nadgji, Ze tim €i onim zpisobem pii oéekavaném chodu udalosti vyusti v
ur&itou miru zisku z prislu$né transakce. V tomto kontextu je dalezité, Ze spolenost Nomura
po celou dobu, po kterou se Konala &etnd jednani mezi ni a Seskymi organy, trvala na tom, Ze
je pouze portfoliovym investorem v IPB, a ne strategickym investorem. I kdyby bylo mozné
znat skuteéné pohnutky investora pfi provadéni jeho investice, zadné ustanoveni ¢lanku 1
nedini z motivace takového investora soucést definice pojmu ,,investice*.

210.  Druhou tivahou uvadénou Zalovanym za tcelem zpochybnéni urdeni, ze koupé akcii
IPB byla ,,investici®, se zda byt, Ze spole¢nost Saluka sama neinvestovala nic do IPB, avSak
7e byla pouze nastrojem pro investici provadénou spolenosti Nomura, kterd si podrzela
hlasovaci prava spojend s akciemi IPB, podilela se na fizeni IPB a vedla vSechna jednéni s
eskymi organy. Spole¢nost Saluka byla pouhym zmocn&ncem spole¢nosti Nomura, pti¢emz
nebyla vic neZ zéstupcem spolegnosti Nomura a nebyla sama skute¢nym investorem.

211.  Tento argument se do znaéné miry sna¥i o nahrazeni definice ,,investice” v ¢lanku 2

Dohody definici, kterd bere v&t3{ ohled na ekonomické procesy spojené s provadénim
investic. Pravomoc Tribunalu se v§ak fidi &lankem 1 Dohody a v uvedeném ¢&lanku neni nic
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takového, co by vnaselo do definice pojmu ,investice* vyznam, ktery by tento pojem mohl
mit jako ekonomicky proces ve smyslu vyznamného piinosu pro tuzemskou ekonomiku nebo
prospéchu spolenosti, kterd v jejim rémci provozuje svou ginnost. Ackoliv definiéni obsah
¢lanku 2 odkazuje na ,.kazdy druh aktiv investovanych®, uZiti onoho pojmu na takovém misté
nevyzaduje (vedle velmi Sirokych pojmi, v nichZ jsou ,investice® definovany v pfedmétném
¢lanku) splnéni pozadavku _investovani® jako ekonomickeho procesu: defini¢ni obsah musi
obsahovat sloveso, které se hodi pro rizné konkrétni druhy vyjmenovanych investic, a
ponévadz viechny z nich jsou definovéany jako rizné druhy investic, je v tomto kontextu
vhodné pouzit slovesny tvar _investovanych®, aniz by tim byly pfidavany dalsi obsahové
podminky.

212.  Pokud se tyka zakonnosti plivodni koupg akcii IPB spole¢nosti Nomura Europe,
Zalovany namits, Ze tyto akcie nelze povazovat za kapitalovou investici ndkupem akcii IPB.
Je tomu tak proto, Ze spole¢nost Nomura neinvestovala do IPB, aby podpofila bankovni
&innosti IPB a zajistila jeji trvalou Zivotaschopnost, nybrZ aby umoZnila akvizici -dvou
hodnotnych &eskych pivovard prostednictvim kontroly nad podilem IPB v téchto
pivovarech: toho mélo byt dosazeno pomoci projektu Prodejni opce, ktera ve skuteCnosti
vyloutila viechna rizika poklesu hodnoty potencialné plynouci z koupé akcii IPB pro
spole¢nosti Nomura a umoZnila spole¢nosti Nomura nabyt a nasledng prodat podil IPB v
pivovarnickych spole¢nostech. Toto, jak bylo tvrzeno, ¢inilo skute¢nym cilem spolenosti
Nomura n&co jiného neZz bona fide investici do IPB: koupé akcii IPB byla souCasti
nepoctivého planu na zajisténi ohromnych ziska*. Ceské pravni predpisy ukladaly osobam
zamyslejicim koupi kontrolnich podilii v bankach povinnost ziskat souhlas Ceskych organil s
koupi, coZ znamenalo, Ze spoletnost Nomura musela predloZit podnikatelsky zamér pro svou
investici do IPB, a nepravdivé podani pfedstavovalo poruseni uvedeného zékonného
pozadavku. SkuteCnost, Ze spole¢nost Nomura v ptedlozeném podnikatelském zaméru
neinformovala &eské organy o svych skute¢nych cilech, je vedla k ud&leni souhlasu s koupi
akcif IPB, coZ by jinak nebyly ucinily.

213.  Zalovany se v tomto kontextu dovolava pozadavki § 16 odst. 1 pism. a) a e) Ceského

v

zéakona o bankach. Ty stanovi (v pfekladu predlozeném Zalovanym):

Piedchozi souhlas Ceské narodni banky je tfeba

a) ke vzniku majetkového podilu zahraniénich osob na bance jiz z¥izend,!

e) k nabyti nebo pfevodu podilové Gdasti v rozsahu v&tsim neZ 15 % zakladniho jméni
banky na zdklad® jedné nebo nékolika operaci jednou osobou nebo vice osobami
jednajicimi ve shodg, nejde-li o dédéni

Zatimco uvedené ustanoveni Ceského zakona o bankach zaklada povinnost ziskat souhlas
CNB, nefikd nic o povinnosti investora informovat o svych dlouhodobych planech a
kone&nych cilech.

214,  Zalovany se v tomto ohledu dovoléva ustanoveni ufedniho sd€leni CNB 23/1995,
jehoZ ¢lének III odst. 2 pism. ¢) stanovi:

Investor pfedklada CNB zadost spolu s témito doklady:
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2. je-li investorem pravnickd osoba

() podnikatelsky zamér (v pfipade, 7e pozadovany objem akeif
piedstavuje 10 % a vice zdkladniho jméni banky).

Zatimco predmétné ustanoveni predepisuje, aby byl ptedloZen podnikatelsky zamér, Tribunal
nespatiuje nic, co by nasvédtovalo, 7e ukldda investorovi prévni povinnost sdélit své
dlouhodobé plany a cile tykajici se obdobi sahajicich daleko za bezprostiedni ucel jeho
investice v bance, jejiz akcie jsou pfedmétem koupe. Pojem ,,podnikatelsky zdmé&r* je svou
podstatou oznaceni znatn& obecné povahy a Tribunél jako je tento musi vahat pfedtim, nez
piisoudi tomuto oznadeni takovy konkrétni a dalekosahly obsah.

215.  Zalovany neozna¢il Z4dné jiné konkrétni pozadavky préavnich pfedpisi tykajicich se
povinnost{ souvisejicich s podanim yadosti o souhlas, které byly Gidajng poruSeny. A piestoZe
vedouci sekce bankovniho dohledu CNB Pavel Racocha ve své svédecké vypovedi uvedl, Ze
kdyby mu byly byvaly znamy v3echny okolnosti piipadu, nebyl by koupi akcii ze strany
spoleénosti Nomura schvalil, Tribunal v takovém vyjéadieni nespatiuje nic, co by z uplného
sdéleni budoucich dlouhodobych planti a cild m&lo udinit pravni povinnost pro investora.

216. Pokud se tykd jakékoli udajné nezakonnosti spoé&ivajici ve sjednani nebo realizaci
Prodejni opce, Tribundl poukazuje na (a nespatiuje Zadny diivod se odchylit od) rozhodnuti
tribunalu v prvnim rozhod&im fizeni podle Smlouvy o prodejni opci ve véci Torkmain
Investments Ltd a spol. vs Pembridge Investments BV a spol.” v jeho druhém dil¢im nélezu,
e Smlouva o prodejni opci je platna, stejné jako samotna Prodejni opce. Tribunal kromé
toho poznamenéva, Ze v druhém takovém rozhodéim fizeni bylo ze strany CSOB (ogividng
jednajici za Ceskou republiku) akceptovéno, Ze tyto dvé véci predstavovaly res judicata
podle &eského pravniho fadu.

217.  Tribunal proto nemiiZe dospét k zaveru, Ze v souvislosti s okolnostmi piivodni koupé
akcii ze strany spole&nosti Nomura Europe se prokazalo jakékoli poruSeni pravnich piedpish
ze strany spoleénosti Nomura Europe takové povahy, které by piedstavovalo dostate¢ny
diivod k tomu, aby jeji koupi akeii IPB bylo moZno pokladat za protipravni investici, a proto
neopravnénou poZivat ochrany podle Dohody. Tribunél v této souvislosti poznamenava, ze
po celou dobu, po kterou dochézelo k udalostem, které vedly k tomuto rozhodéimu Fizen,
geské organy nikdy nezpochybnily ani zékonnost pivodni transakce, kterou spolecnost
Nomura nabyla akcie IPB, ani zdkonnost néasledného vlastnictvi t&chto akcii spolecnosti
Saluka: naopak, &eské orgény podnikly mnoho kroki vyslovn& potvrzujicich status
spole&nosti Saluka jako fadného vlastnika t&chto akeii po ¥jnu 1998.

218.  Tribunal kazdopadn& ops&t uvadi, Ze jakdkoli protipravnost udajné spocivajici v
jednani spole¢nosti Nomura Europe v dobg, kdy koupila akcie IPB, by byla pochybenim
spole¢nosti Nomura, a nikoli Zalobce v tomto fizeni, spolenosti Saluka. Aby mohla byt
relevantni pro toto ¥izeni, muselo by byt moZno n&jak piidist piipadna pochybeni spole€nosti
Nomura v dobé nakupu akcif IPB v bfeznu 1998 spolegnosti Saluka ve vztahu k jejimu nabyti
a nasledné drzbé predmétnych akeii po Fijnu 1998.
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219.  Pokud se tyka naslednych transakci, kterymi byly tyto akcie pfevedeny na spole¢nost
Saluka, zda se, Ze se Zalovany vypofadava s timto aspektem pfedmétne véci tvrzenim, Ze, jak
uvedl ve svych podénich, protoZe spolenost Nomura neprovedla zdkonnym zptsobem
y4dnou investici do akcii IPB, spole¢nost Saluka, kterd nasledné nabyla akcie IPB od
spole¢nosti Nomura, neni oprévnéna dovolavat se rozhod&iho fizeni podle Dohody,
pravdépodobné (ackoliv to Zalovany neuvédi) bud'to z toho diivodu, Ze plvodn{ koupé byla v
rozporu s pravnimi pfedpisy a takova protipravnost narufuje nasledné vlastnické pravo
majitele k akcifm, nebo z toho diivodu, Ze ponévadz spole¢nosti Nomura a Saluka jsou ve
skutednosti zaménitelné (o &emZ viz niZe), protipravni jedndni spole¢nosti Nomura je
soutasn& protipravnim jednanim spole¢nosti Saluka.

220.  Vzhledem ke zjisténi Tribunalu v odstavci 42 vySe Tribunal neciti potiebu se témito
argumenty dale zabyvat.

221.  Tribunal tudiz dospivé k zavéru, Ze neexistuji dostatetné diivody k tomu, aby odmitl
povazovat Zalobcovo vlastnictvi akcii IPB, které jsou pfedmétem tohoto piipadu, za
,investici“ ve smyslu definice tohoto pojmu v ¢lanku 1 Dohody.

E. Zpusobilost spolednosti Saluka coby ..investora® opravnéného zahijit

wr oMr

rozhod¢i fizeni podle Dohody

222.  Otazka, kterou je nutno se dale zabyvat, je, zda spoletnost Saluka je kvalifikovanym
minvestorem* pro G¢ely Dohody.

223.  Neexistuji #4dné pochyby o tom, Ze spoletnost Saluka spliiuje jediné pozadavky
vyslovng stanovené v &lanku I Dohody pro zplsobilost byt investorem, totiz aby byla
,pravnickou osobou a byla ,,zfizena v souladu s prdvnim fadem [Nizozemska]“.

224. Zalovany viak predkiada nékolik argumentii, pro¢ by spole¢nost Saluka piesto
neméla byt poklddana za ,,investora“ oprévnéného dovolévat se ustanoveni Dohody, ktera se
tykaji rozhod¢iho ¥izeni, pokud jde o drZeni akcif IPB spole¢nosti Saluka. Tyto argumenty
byly shrnuty v odstavei 199 pism. ¢) —h) vyse:

225.  Sest samostatnych diivodd tam shroutych v podstaté predstavuje ti1 hlavni argumenty
tykajici se za prvé izkého vztahu mezi spole¢nosti Nomura a spole¢nosti Saluka, za druhé
absence dobré viry pii nabyti akcii IPB a za tfeti absence skute¢nych vazeb spoleénosti
Saluka na Nizozemsko.

1. Korporétni vztah mezi spole¢nostmi Saluka a Nomura

226. Pokud se tyka prvniho z téchto hlavnich sm&rii argumentace, byla zdsadni fakta
ohledng& vztahu mezi spole¢nostmi Saluka a Nomura jiZ uvedena. Kratce fe¢eno ,,Nomura®
nebo ,,skupina Nomura“ je jméno vyznamné japonské skupiny obchodnich spole€nosti
poskytujicich bankovni a finanéni sluzby. Plsobi zpravidla prostiednictvim dcefinych
spole¢nosti zaloZenych v riiznych zemich. Jednou ze spoleCnosti naleZejicich do skupiny
Nomura byla spoletnost Nomura Burope plc, spoleénost zaloZend podle pravniho fadu
Anglie. (Tato spole¢nost je pro Gely snazsi orientace tam, kde je tieba ji oznacit samostatng,
nazyvéna ,Nomura Europe“.) Dalsi soucasti skupiny Nomura byla spole¢nost Saluka,
Zalobce v tomto rozhod&im Fizeni. Spoletnost Saluka byla ziizena podle pravniho fadu
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Nizozemska za vylunym a vyslovnym ucelem drveni akcii IPB, které spolednost Nomura
Europe v té dobé prave kupovala. Spole€nost Saluka byla zcela oviadana spole¢nosti Nomura

Europe.

227.  Zalovany za t&chto okolnosti tvrdil, Ze v kontextu okolnosti, které vedly k tomuto
rozhod&imu ¥izeni, vztah mezi spole¢nosti Nomura a spolegnosti Saluka je tak uzky, Ze jsou
ve skuteénosti jako gastnici tohoto ¥izen{ zaménitelné, pfitemz spolenost Saluka nebyla nic
vic nez prazdnou spole¢nosti pouZivanou spole¢nosti Nomura pro své vlastni ucely. Ve
skutegnosti podle podani 7alovaného, byla tizkost vztahu takova, 7e skuteén& zulastnénou
stranou byla spole¢nost Nomura (ktera vSak nebyla opravnéna vznést naroky podle Dohody),
a e proto spoleCnost Saluka nebyla bona fide ,investorem* podle Dohody (uZziti vyrazu
,bona fide“, o némz se Tribunéal v tomto kontextu domnivd, Ze znamend néco jako ,,pravy*
nebo ,,skutecny*), a neméla proto pravo dovolavat se rozhod&iho fizeni podle ni: spole€nost
Saluka byla ve skutednosti pouhym zmocnéncem spole¢nosti Nomura a narok podle dohody
o ochrané investic nemize byt vznasen subjektem, ktery byl zmocnéncem jiného subjektu, na
ktery se podobné jako na spole¢nost Nomura nevztahovala Dohoda. A&koliv to je spojeno s
nahlédnutim do zakulisi formalnich korporatnich struktur spole¢nosti Nomura a Saluka,
takové ,,pieklenuti korporatni struktury* (,,piercing of corporate veil“) je piipustné jako
spravedlivy prostiedek napravy v téch piipadech, kde bylo korporatnich struktur uZito ke
spachani podvodu nebo jiného protipravniho tkonu. Spole¢nost Nomura pouzivala
korporatnich struktur za G&elem realizace zisku a ohroZovani bankovniho sektoru a za ucelem
spachani podvodu vici Ceské republice. Korporatni strukturu je proto nutno peklenout, je
t¥eba zjistit, Ze tim, o jehoZ skute¢ny zajem jde, je spoleCnost Nomura, a pon&vadZ spole¢nost
Nomura nespadd pod definice pojmu ,investor” ve smyslu Dohody, Tribunal nemd
pravomoc.

228, Tribunal akceptuje — a strany neudinily 74dny pokus utajit, ani pfed Tribundlem ani v
piipadé Zalobce pied Seskymi organy — {zkost vztahu mezi spole¢nosti Nomura a spolecnosti
Saluka. Pfedmé&tné spoleCnosti v tomto ohledu prost¢ jednaly zpusobem, ktery je obvykly v
obchodnim sv&té.

229.  Tribunal musi mit pfi zkoumani dusledkd takového zpiisobu jednani vzdy na paméti
podminky Dohody, podle niZ pusobi. Tyto podminky vyslovné dévaji pravnické osobg
z¥{zené podle pravniho fadu Nizozemska — takové, jako je v naSem piipad& spolecnost Saluka
— pravo dovolavat se ochrany podle Dohody. Aby bylo mozno odchylit se od tohoto zaveru,
musela by Dohoda obsahovat prisluiné jasné ustanoveni, to v ni viak neni. Strany Dohody
mohly do vzajemné dohodnuté definice pojmu ,investor zahrnout n&jaka slova, kterd by
slouzila napiiklad k vylouceni deefinych spolegnosti zcela vlastndnych spoleénostmi
z¥izenymi podle pravniho fadu tfetfho statu, av3ak neudinily tak. ProtoZe se strany dohodly,
7e jakakoli pravnickd osoba zfizena podle jejich pravnich ¥add ma pravo dovolavat se
ochrany podle Dohody, a protoZe se tak dohodly bez odkazu na jakoukoli otazku jejich
vztahu k n&jaké spole¢nosti tfetiho statu, je nad ramec opravnéni tohoto Tribundlu vnaset do
definice pojmu ,investor” n&jakeé pozadavky tykajici se takového vztahu majici G€inek
vylougeni z ochrany zajistované Dohodou spole¢nosti, na niz se podle znéni dohodnutého
stranami vztahuje.

230. Zatimco za uréitych okolnosti by mohlo byt ptipustné, aby tribunal nahlédl do

zakulisi firemnich struktur spole€nosti zigastndnych na Fizeni pfed nim vedeném, je Tribunal
toho néazoru, e okolnosti tohoto piipadu nejsou takové, aby mu umoZfiovaly jednat
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uvedenym zplsobem. Zalovany potvrzuje, Ze tato moZnost se naskytuje jako spravedlivy
prostfedek napravy tam, kde bylo firemnich struktur uZito za uéelem spachani podvodu nebo
jiného protipravniho {konu, ale v nasem ptipadé Tribundl shledava, Ze Udajny podvod a
protipravni tkon nebyly dostatecné prokazany tak, aby mohly ospravedInit uziti prostiedku
napravy, jehoZ uZiti je ponechdno na uvazeni Tribunélu, nebot se jedna o prostiedek podle
zésad spravedInosti.

2. Udajn4 absence dobré viry a zneuZiti prav

231.  Pokud se tyké souboru argumenti, které maji tak &i onak souviset s uvahami o udajné
absenci dobré viry spoletnosti Nomura/Saluka pfi nabyti akeii IPB, zd4 se, Ze zde Zalovany
opira své tvrzeni o celou fadu riiznych okolnosti. Tou hlavni z nich je, Ze spole¢nost Nomura
Europe v dob&, kdy kupovala akcie IPB, nesezndmila ¢eské organy se skuteCnosti, Ze
skute¢nym uéelem tohoto jejiho polinani nenf investovat do bankovnich &innosti IPB, ale
spide aby si pomoci Prodejni opce zajistila moznost akvizice &eskych pivovart, v nichz IPB
méla kontrolni podil, a %e spoletnost Nomura v disledku takového neposkytnut{ informaci
nejednala v dobré vife a porusila zasadu nezneuZiti prav, a Ze tudiz nebyla bona fide
investorem. Vyjadfeno obecn&ji (jak je uvedeno vyse v odstavci 184), Zalovany tvrdil, Ze
skupina Nomura jednala podvodné a nepoctivé po celou dobu, po kterou dochézelo k
udélostem, s nimiZ souvisi tento pfipad. Kruhova finan¢ni ujednani spoleénosti Nomura,
transakce Ceské pivo, Prodejni opce a zaloZeni fondu Tritton, to vie bylo jednanim v rozporu
s mezindrodnimi bonos mores. Tato trvala absence jednani v dobré vife a zneuZiti procesu
vyZaduji, aby spole¢nosti Saluka — jeZ dokonce ani nikdy nebyla bona fide drzitelem
investice, kterd mohla byt poskozena — byla odepiena ochrana podle Dohody.

232.  Tribunal se nedomnivé, Ze investor — a zejména portfoliovy investor — prokazuje
nedostatek - dobré viry, nesezndmi-li prodévajiciho akeii nebo regulatorni organy
hostitelského statu p¥i uzavirani transakce koup& akcii se svymi konenymi zdméry. O
takovém prodavajicim akcif nebo regulatornich organech je nutno predpokladat, Ze jsou si
védomi toho, ze portfoliovy investor, zejména takovy, ktery je soudasti velmi rozsahlé
mezinarodni finanéni skupiny, bude provadét investice v ramci mnohem §ir§i firemni
strategie, nez o kterou se jednd v piipad€ koupd akcii jediné konkrétni spole¢nosti. Dle
nézoru Tribunalu je jak neodfivodnéné, tak i nerealistické postulovat povinnost investora, aby
pfi provadéni jednotlivé investice, at’ jiZ prostfednictvim koup akcif nebo jinym zpisobem,
informoval o svych kone¢nych zamérech. Konetné zamery mohou byt kazdopadng Casto
vysoce spekulativni a nemusf je byt mozné presné formulovat a podléhaji obéasnym zménam.
Investor se muZe rozhodnout, e ve vét§im ¢&i (neexistuje-li jasny zékonny pozadavek v
opaéném smyslu) men§im rozsahu uvefejni své dlouhodobé plany, avak toto se zasadn& lisi
od existence povinnosti takové povahy, Ze by neuvedeni téchto informaci zakladalo ,zlou
viru®.

233.  Tribunal se jiz zabyval dal$im argumentem Zalovaného, Ze se v piipad® neposkytnuti
informaci ze strany spole&nosti Nomura o jejich dlouhodobych zém&rech ohledné plant na
nabyti Eeskych pivovarnickych spolenosti a vytvofeni Prodejni opce jednalo o poruSeni
Seského pravniho Fadu.

234.  Pokud se konkrétn& tyka udajného zneuZiti prav ze strany Zalobce, mohlo byt udajng

zneuZitym pravem bud’to pravo nabyt akcie IPB nebo pravo byt povazovan za investora
opravnéného dovolavat se ustanoveni Dohody o rozhod&im fizeni: Zda se, Ze Zalovany tvrdi,
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se okolnosti jsou v kazdém pripad® postatujict k tomu, aby 7alobce byl zbaven postaveni
iako investor opravnény vyuZit t&chto ustanoveni. 744 se, ze témito okolnostmi, O které se
Za1ovany opira, je neuvedeni svych dlouhodobych zamerd spoleénosti Nomura ohledn® své
ipvestice v IPB a jeji tidajné prani vyuzit prodleni vzniklého nasledkem rozhodgiho Fizeni,
aby spolecnost Nomura ziskala vyhodu z béhu prvomlc‘:ecich Ihit z hlediska obcanskopravnich
nebo trestnich fizeni, jez by mohla byt zahdjena Ceskou republikou na jinych forech.

235. Tribunal se jiZ zabyval argumentem zaloZenym na neposkytnuti informaci a dospél k
nazoru, Ze investor — a zejmeéna portfoliov;'l investor — neprokazuje nedostatek dobre viry,
neseznami-li proda’wajiciho akcii nebo regulatorni organy hostitelského statu pii uzavirani
transakce koupé akcil se svymi koneénymi zAmery. Podobng Tribundl v takovém
neposkytnuti informaci nemuze ani spatfovat y4dnou okolnost, na kterou by moh! nahliZet

e

jako na zneuiti prava nabyt akcie nebo prava zahajit arbitrézni fizeni podle Dohody.

236.  Pokud se tyka tvrzend 7alovaného, Ze Zalobce pii zahajeni rozhodgiho Fizeni podle
ustanoveni Dohody jednal na zakladg pohnutek souvisejicich s pozd&jsimi soudnimi spory,
Tribunal k tomu uvadi, ze i kdyby se Vv pripadé takové pohnutky poc&itajici s pozdéjéimi
soudnimi spory mohlo jednat o zneuZiti prava dovolavat se rozhodgiho Fizeni, toto tvrzeni je
neopodstatnéné a nemiZe byt zakladem pro rozhodnuti Tribunalu, které by vyludovalo jeho
pravomoc vést rozhodi Fzeni zahéajené Zalobcem.

237. At je tomu jakkoli, Tribunal opét uvadi, Ze v piipadé rozporu § pravnimi predpisy,
absence dobré viry nebo zneuZiti prav udajné spojenych s jednanim spole¢nosti Nomura
Europe v dobg, kdy koupila akcie IPB, by se jednalo o pochybeni spoletnosti Nomura, a
nikoli o pochybeni Zalobce v tomto #izeni, spoletnosti Saluka. Aby mohla mit vyznam pro
toto fizeni, muselo by byt moZno né&jakym zplisobem pricitat pripadna pochybeni spole¢nosti
Nomura v dobé koups akeii IPB v breznu 1998 spoletnosti Saluka ve vztahu k jejimu nabyti
a nasledné drzbé pfedmétn)'/ch akcii po fijnu 1998.

238. Zalovany K tomuto aspektu véci argumentoVal tim, ze podle jeho nézoru Nomura
nebyla bona fide ant zakonnym investorem, @ proto je Saluka, kterd nasledng nabyla akcie
IPB od Nomury, zbavena moznosti rozhod&fho tizeni podle Dohody. PonévadZ Tribunal
nedospél k nazoru, e pavodni chovan{ Nomury vykazuje jakoukoli nezékonnost, absenci
dobré viry, ani zneuZiti prév,.nepoklédé Tribunal za nutné zkoumat déle rozsah, ve kterém by
mohlo byt dotéeno pravo spoletnosti Saluka zahajit rozhod¢i Fizeni podle Dohody, kdyby
Tribunal skute¢né utinil zavéry tohoto druhu.

3, Absence skuteénych vazeb spoleénosti Saluka na Nizozemsko

239, Zalovany takeé namita, Ze spoletnost Saluka neméla bona fide (pfitemZ se zda, ze
tento pojem ma opét spise vyjadiovat _opravdovost® nez jakoukoli Zou viru) skutedné a
nepietrzité vazby na Nizozemsko a 7e Z toho diivodu nespliiovala pozadavky nutné k tomu,

aby byla zpusobild byt pokladana za investora® schopného poZivat vyhod plynoucich z
ustanoveni Dohody.

240. Tribunal se do jisté miry priklani k argumentu, Z€ spolecnost, ktera nema Zadné
skuteéné spojeni se statem, ktery je stranou DDOL, a které je ve skutegnosti pouhou prézdn()u
spole¢nosti ovladanou jinou spoletnosti, ktera neni ziizena podle pravniho fadu tohoto statu,
by nemgla mit pravo dovolévat s€ ustanoveni takove dohody. Takova mo?¥nost se propdy duje
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ke zneuZiti rozhoddiho Fizeni a k praktikam ,treaty shopping®, které mohou mit mnoho
nevyhod spoleénych se iroce kritizovanou praxi ,,forum shopping®.

241.  Avgak at’ je tomu jakkoli, rozhodujicim faktorem, kterym se musi Tribundl pfi
yykonu svych funkei Fidit, jsou ustanoveni, ve kterych strany pfedmétné Dohody sjednaly
zaloZeni pravomoci Tribundlu. To v tomto kontextu znamena ustanoveni, v nichZ se dohodly,
kdo je investorem, ktery se m{iZe stt Zalobcem opravnénym dovoldvat se rozhod¢iho Fizeni
podle Dohody. Strany mély pii rozhodovani v této v&ci naprosto svobodnou moznost volby a
rozhodly se omezit opravnéné ,.investory“ na ty, ktefi vyhovuji definici uvedené v ¢lanku 1
Dohody. Tribunal opravdu nemiZe ukladat strandm povinnost pouZit jinou definici pojmu
_investor, neZ je definice, na niz se samy dohodly. Dohodnut4 definice poZaduje pouze, aby
alobce-investor byl zfizen podle pravniho fadu (v nafem ptipad&) Nizozemska, a Tribunal
nemé pravo doplitovat dal$i poZadavky, které by strany byly samy mohly doplnit, které vSak
nedoplnily.

242.  Tribundl je utvrzen ve spravnosti nazoru, ktery zaujal, uvahou, Ze za konkrétnich
okolnosti tohoto ptipadu &eskym organim bylo vZdy jasné, Ze spole€nost Nomura zamysli
pievést akcie IPB, které kupovala, na jinou spole€nost v ramci skupiny Nomura a Ze takovou
jinou spole¢nosti bude spolednost zaloZena za zvlastnim ulelem, a to ke konkrétnimu a
vyluénému Géelu dr#by téchto akcii. Smlouva o koupi akcii obsahuje vyslovnd ustanoveni v
tomto smyslu. UZitim ustanoveni Dohody v souladu s jejich vyslovnymi podminkami nebylo
porudeno Z4dné ze stanovisek védomé& zaujimanych stranami v priib&hu vSech rozhodnych
obdobi.

F. Zavéry Tribundlu ohledné pravomoci

243.  Poté, co takto zvazil rozli¢né namitky piedlozené ze strany Zalovaného proti jeho
pravomoci, Tribunal dospivd k z&véru, Ze Zalobcovy akcie IPB jsou ,investici ve smyslu
Dohody a e Zalobce je ve vztahu k této investici ,,investorem* ve smyslu Dohody. Tribundl
proto dogel k pfesvédéeni, Ze ma pravomoc projednat a rozhodnout o nérocich predloZenych
mu Zalobcem podle postupi rozhod¢iho fizeni stanovenych v ¢lanku 8 Dohody.

244. V réamci tohoto zavéru si viak Tribunal pieje zdiraznit, Ze jeho pravomoc je v
souladu s Dohodou omezena na naroky vznesené Zalobcem, spole¢nosti Saluka, pokud jde o
$kodu, kter4 ji vznikla v souvislosti s investici pfedstavovanou jejim podilem na akciich IPB.
Z toho proto vyplyva, Ze Tribunal nemé pravomoc ohledné jakychkoli narokil spole¢nosti
Nomura, nebo jakychkoli narokd, pokud jde o skodu utrp&nou spole¢nosti Nomura a nikoli
spoleénosti Saluka, ani jakychkoli nérokd, pokud jde o Skodu utrpénou ohledné akeii IPB
pred fijnem roku 1998, kdy byla pfevazna &ast téchto akcii pfevedena na Zalobce. A&koliv
spole¢nost Nomura neni stranou tohoto fizeni, ma pfesto Tribundl pravomoc zabyvat se
chovanim spoleénosti Nomura a provad&t skutkova zjidténi o chovéni spole€nosti Nomura v
té mife, ve které mohou byt takova zjidténi vyznamna k tomu, aby Tribunil posoudil
argumenty predkladané Zalobcem nebo Zalovanym.

V. NAROKY SPOLECNOSTI SALUKA PODLE CLANKU 5 DOHODY

A. Dohoda

245.  Clanek 5 Dohody znf nisledovné:
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74dn4 ze smluvnich stran nepiijme opatieni zbavujici pfimo nebo nepiimo investory druhé
smluvni strany jejich investic, nebudou-li spin&ny nésledujici podminky:

a)
b)

©)

B.

opatieni jsou pfijiména ve vefejném zdjmu a jsou provedena podle zakona;
opatfeni nejsou diskriminaéni;

opatfeni jsou doprovézena ustanovenim o vyplaceni spravedlivé néhrady. Tato
nahrada piedstavuje skutenou hodnotu dotdenych investic; aby byla pro
nérokujictho co nejii¢innéjsi, bude vyplacena a bez nezddouciho prodleni prevedena
do zem& ur&ené narokujicimi, jichZ se to tyka, a to v kterékoliv voln€ sménitelné
méné, na které se narokujici dohodli.

Hlavni tvrzeni stran

246. Zalobce tvrdi, Ze spoleénost Saluka byla zbavena hodnoty svych akcii [PB zasahem
Ceské republiky, ktery vyvrcholil nucenou spravou IPB.

247.  Zalobce dale tvrdi, Ze jedinou otdzkou predloZenou Tribundlu v tomto kontextu je,
zda toto zbaveni bylo & nebylo provedeno podle zakona v souladu s podminkami ¢lanku 5.

248,  Zalobce uzavira, Ze Ceska republika odpovida podle &lanku 5, pokud Zalobce miiZe
prokézat, Ze jedna nebo vice podminek uvedenych v ¢ldnku 5 nebyla spinéna, tj. Ze:

(@)

(b)
(©)

_opatfeni zbavujici spolecnost Saluka jeji investice nebyla pfijimana ve

vefejném z4jmu a nebyla provedena podle zdkona; nebo Ze
tato opatieni byla diskrimina¢ni; nebo Ze

tato opatieni nebyla doprovazena vyplacenim spravedlivé néhrady.

249.  Na podporu svého hlavniho tvrzeni spole¢nost Saluka tvrdi, Ze — struén¢ feceno —
dtkazy predlozené Tribunalu prokazuji nasledujici:

(a)

(b)

(©)

navrth IPB odmitnuty &eskou vladou by stdl Ceské datiové poplatniky
mnohem mén& ne? alternativa nucené spravy. Spolednost Saluka uvadi, Ze
tato alternativa tudiZ nebyla ve vefejném zjmu;

svédci Zalovaného vypovidajici o skutkovych okolnostech piipadu ani jeho
znalci nebyli schopni ptesné oznalit pravni predpis tykajici se poZadavkd na
likviditu bank, ktery IPB porusila. Proto spole¢nost Saluka tvrdi, Ze vykon
statni moci nebyl proveden v souladu se zdkonem;

nuceny spravce nikdy nejednal na zékladé skutené samostatného usudku.

Proto spole&nost Saluka opét tvrdi, Ze vykon opatfeni nucené spravy nebyl
proveden v souladu se zakonem a Ze toto opatfeni bylo diskrimina¢ni;
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(d) Ceska vlada poskytla vefejnou podporu soutéZitelim IPB, &imz, jak tvrdi
spolecnost Saluka, jednala v rozporu s ustanovenimi &lanku 5, ktery zakazuje
diskriminaéni opatfeni;

(e) Ceska vlada protiprdvné pouzila své regulatorni pravomoci za vyluénym
Gcelem ptevodu podniku IPB na CSOB. Spole&nost Saluka namita, e toto
opatfeni tudiz bylo jasné diskrimina¢ni;

® Ceska vlada nikdy nevyplatila spoletnosti Saluka Zadnou nahradu poté, co
zbavila spole¢nost Saluka jeji investice.

250.  Ceské republika popira, Ze porusila ¢lanek 5 Dohody. V podstaté prohlaiuje, Ze
opatieni, kterd pfijala za i¢elem fefeni situace IPB na jafe roku 2000 a ktera vyvrcholila
rozhodnutim CNB zavést v IPB nucenou spravu byla ,,pfipustnymi regulatornimi tkony*,
které nelze pokladat za vyvlasthiujici.

251.  Na podporu své hlavni obrany Ceska republika rovn&Z tvrdi, 7e kazdé z opatieni
uvadénych spolecnosti Saluka ve snaze prokdzat, Ze tkony Ceské republiky nebyly
skute¢nymi regulatornimi opatfenimi, byly ve skute&nosti opravnéné podle &eského pravniho
fadu.

252.  Podptrné Cesk4 republika namits, e ponévadZ spolecnost Saluka po &ervnu 2000
prodala své akcie IPB spole¢nosti Nomura zpét za stejnou &astku, za jakou je koupila,
spolecnosti Saluka ,,se nepodafilo prokézat, Ze zbaveni mé&lo dostatedny rozsah, aby mohlo
zakladat ndrok opirajici se o vyvlastnéni®.

C. ' Pravo

253.  Tribundl souhlasi se spoletnosti Saluka, e tou hlavni — ne-li jedinou — otazkou,
kterou musi rozhodnout v této kapitole svého Nalezu je, zda Ukony Ceské republiky
napadané Zalobcem predstavuji zakonna nebo nezakonna opatfen.

254.  Tribunal uznavd, Ze &lanek 5 Dohody je v tomto pifpadé koncipovan velmi §iroce a
neobsahuje Zddnou vyjimku pro vykon regulatorni pravomoci. P¥ uZiti koncepce zbaveni
viak Elanek 5 vnadi do Dohody koncept z oblasti obycejového mezindrodniho prava, Ze
zbaveni lze ospravedinit, dojde-li k nému néasledkem vykonu regulatornich opatieni
provedenych za Gfelem zachovani vefejného potadku. PH vykladu dohody je nutno
ptihlédnout ke ,,v§em relevantnim normém mezinarodniho prava aplikovatelnym ve vztazich
mezi stranami*® — coz je pozadavek, o kterém Mezinarodn{ soudni dviir (,MSD*) shledal, Ze

zahrnuje relevantni pravidla oby&ejového mezinarodniho prava.’

255.  Mezinarodni pravo nyni zakotvuje normu, Ze staty nejsou povinny vyplatit ndhradu
zahraniénimu investorovi, kdyZ p¥i b&Zném vykonu svych regulatornich pravomoci p¥ijmou
nediskriminaénim zptisobem bona fide regulace za ti¢elem zajisténi obecného blaha.

256.  Téme&F pred Styficeti péti roky uznaval navrh Harvardské umluvy o mezinarodni
odpovédnosti statd za Gjmu zplisobenou cizim statnim ptislusnikim (,,Navrh harvardské
imluvy*)®, o niz se Ceska republika opiré, nésledujici kategorie odn&ti majetku nepodléhajici
povinnosti poskytnout nahradu: ‘
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Odnéti majetku ciziho statniho pfislusnika bez poskytnuti nahrady nebo zbaveni
prava uZivani nebo poZivani majetku ciziho stitniho pfisludnika bez poskytnuti
néhrady, ke kterému dojde v diisledku aplikace dafiovych zikonid; obecné zmeény
hodnoty mény; opatfeni pfisluinych statnich organii pfi udrZovéani vefejn¢ho
poradku, zdravi nebo moralky; nebo v diisledku pravoplatného vykonu valegnych
prav nebo jinak pii obvyklé aplikaci pravniho Fadu statu, se nepoklada za nezakonné.

257.  Jak spole¢nost Saluka sprévng Tribunalu pfipomnéla, z vySe citované pasdZe Navrhu
harvardské umluvy existuji &tyfi ddleZité vyjimky. Odnéti majetku tohoto druhu bez
poskytnuti nahrady se nepoklada za nezakonné za pfedpokladu, Ze:

(a) nepfedstavuje jasné a diskriminacni poruSeni pravniho fadu dotyCného
statu;
b) k nému nedo$lo néasledkem porudeni Zadného z ustanoveni ¢lankd 6 az 8

[navrhu Umluvy];

(©) nepiedstavuje neptimé&fené odchyleni se od zésad spravedlnosti uznévanych
hlavnimi svétovymi pravnimi systémy;

(d) nepfedstavuje zneuZiti pravomoci uvedenych v tomto odstavci za Ugelem
zbaveni ciziho statniho pfislusnika jeho majetku.

258.  Tyto vyjimky Z4dnym zpGsobem neoslabuji zasadu, Ze nékterd odnéti nebo zbaveni
nezakladaji narok na poskytnuti néhrady. P¥ipominaji pouze zdkonodarci, resp. soudci &i
rozhodci, Ze takzvana ,,vyjimka policejni moci“ neni absolutni.

259.  Tribunal dale ptipoming, Ze v doprovodné nété k Navrhu tmluvy OECD o ochrané
majetku zahraninich osob z roku 1967° se uvadi, %e opatfeni ptijatd pfi sledovani
politickych, spoledenskych nebo hospodéfskych cili“ statu nepiedstavuji piipady
vyvlastnéni zakladajici narok na néhradu.

260. Podobné i tfeti Uplné znéni zékona Spojenych statl o zahrani¢nich vztazich z roku
1987" zahrnuje bona fide regulaci a ,,jina opatfeni takového druhu, kterd jsou vieobecné
pfijiména jako opatieni spadajici do ramce policejni moci stitu“ do seznamu pfipustnych
regulaéni opatieni — tj. opatfeni nezakladajicich nérok na nahradu.

261. Je jasné, Ze pojem zbaveni v tom smyslu, jak je toto slovo pouZito v kontextu €lanku
5 Dohody, je nutno chipat ve vyznamu, ktery nabylo v oby&ejovém mezinarodnim pravu.'!

262. Podle nazoru Tribunalu zisada, Ze stat se nedopousti vyvlastnéni, a tudiZ neni
povinen vyplatit nahradu zahranidnimu investorovi zbavenému majetku, kdyZ schvaluje
obecna nafizen] ,.ktera jsou vSeobecné pfijiméana jako opatfeni spadajici do ramce policejni
moci statu®, tvofi v soudasné dob& souléast obylejového mezinarodniho prava. Existuje
bohaté judikatura na podporu tohoto vyroku. Jak tribunél ve véci Methanex Corp. v. USA
neddvno uvedl ve svém koneném nélezu, ,jednou ze zasad obyCejového mezindrodniho .
prava je, Ze tam, kde ekonomicka ujma vznikne nésledkem bona fide regulace spadajici do

rdamce policejnich pravomoci statu, nahrada neni nutna“."”
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263. Po tom, co bylo uvedeno vyse, mezindrodni pravo musi jeSté¢ vyCerpavajicim a
definitivnim zpﬁsobem presné vymezit, jaké regulace jsou pokladdny za ,piipustne® a
,veobecné ptijimané* jako opatfeni spadajici do ramce policejni nebo regulatorni pravomoci
statu a tudiZ nezakladajici narok na néhradu. Jinak fe€eno musi je$té narysovat zietelnou a
snadno rozligitelnou &aru mezi regulacemi, které nezaklddaji narok na ndhradu na jedné
strang, a na druhé strang opatfenimi vedoucimi ke zbaveni zahrani¢nich investoril jejich
investic, a jsou proto protipravni a zaklddaji podle mezindrodniho prava nérok na nahradu.

264.  Proto soudci, resp. rozhodci nevyhnutelng pfipada kol rozhodnout, zda konkrétni
jednani n&kterého statu ,,prekraduje hranici®, ktera odd&luje pravoplatnou regulatorni ¢innost
od vyvlastnéni. Tvai{ v tvaf otdzce kdy, jak a v jakém bodé se jinak prdvoplatnd regulace
stdvd ve skutecnosti svymi ucinky nezdkonnym vyvlastnénim, musi mezindrodni tribunaly
posoudit okolnosti, za kterych tato otdzka vyvstala. Kontext, ve kterém je napadene opatien{
pfijato a aplikovédno, ma zdsadni vyznam pro stanoveni jeho pravoplatnosti.”

265.  V naSem piipad® Tribunal konstatuje, ¥e Ceska republika ,neptekroila hranici“ a
neporusila &lanek 5 Dohody, protoZe opatfeni, kterych se spor tyka, lze odivodnit jako

ptipustné regulatorni ukony.

D. Analyza a zji§téni

266. Akcie IPB spole¢nosti Saluka byly aktivy poZivajicimi ochrany podle Dohody.
Clanek 5 Dohody zakazoval Ceské republice podniknout jakékoli opatfeni, které by piimo &i
neptimo zbavilo spole€nost Saluka jeji investice v IPB, nebyla-li spln€na jedna nebo vice z
kumulativnich podminek uvedenych v tomto &lanku. Pokud Tribunal zjisti, Ze Ceska
republika pfijala takova opatfeni, aniz by byla splnéna jedna nebo vice téchto podminek,
bude z toho nevyhnuteln& vyplyvat zavér, Ze Zalovany porusil €lanek 5 Dohody.

267. NemiiZe byt zadnych pochyb o tom (a Tribunal proto shledava), Ze spole¢nost Saluka
byla zbavena své investice v IPB nasledkem zavedeni nucené spravy v bance ze strany CNB
dne 16. ¢ervna 2000.

268. 'V &asti III tohoto Nélezu Tribunal dosti podrobné pfezkoumal skute€nosti, které dne
16. gervna 2000 vedly CNB k ,,zavedeni nucené spravy“ v IPB podle § 26 odst. 1 pism. d)
Seského zakona o bankéch.'*

269.  Tribunalu byl jako ptiloha pfedloZen pieklad rozhodnuti CNB z 16. &ervna 2000. V
rozhodnuti jsou uvedeny &etné divody, které presvédCily CNB, jakoto regulatorni organ
Ceského bankovnim sektoru, aby rozhodla, Ze nadeSel €as zavést v IPB nucenou sprivu a
jmenovat spravce, aby nucenou spravu vykonaval. Rozhodnuti rovnéZ obsahuje odkazy na
teskou legislativu, o niz se CNB opirala.

270.  NeZ by se pokouSel o jeho shrnuti, Tribundl zde rad&ji rozhodnuti CNB uvadi in
extenso v prekladu pfedloZeném Zalovanym:
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Rozhodnuti

Vzhledem ke zjisténi, ze INVESTICNI A POSTOVNI BANKA, akciova spolegnost,
se sidlem Praha 1, Senovazné nam. 32, ICO 45 31 66 19 (déle jen ,,banka®) trvale
neudrzuje svou platebni schopnost v teské ménd a v cizich ménach, tedy
nedodrzuje povinnost stanovenou ustanovenim § 14 zdkona &. 21/1992 Sb., o
bankach, ve znéni pozd&jsich piedpisti (déle jen ,zékon o bankéch®), rozhodla
Ceska narodni banka podle ustanoveni § 26 odst. 1 pism. d) v souladu s
ustanovenim § 30, ustanovenim § 26 odst. 2, ustanovenim § 26 odst. 6 a
ustanovenim § 26 odst. 3 pism. b) a s pfihiédnutim k ustanoveni § 27 odst. 1
pism. a) a b) zdkona o bankach, takto:

L V bance se dnem 16. &ervna 2000 zavadi nucena sprava.
1L Spravcem vykonavajicim nucenou spravu v bance je Petr Stanék, rodné

¢islo 670725/0847.
Odtvodnéni

Podle ustanoveni § 14 zdkona o bankach jsou banky povinny udrZovat trvale svou
platebni schopnost v &eské méné i cizich ménach. Ceskd narodni banka na
zdkladé dale uvedenych zjisténi vyhodnotila ke dni vydani tohoto rozhodnut
skutkovy stav tak, Ze banka pravé citovane ustanoveni porusuje.

Ceska narodni banka si vyzadala dne 2.3.2000 dopisem ¢&j. 277/520 od banky denni
predkladani Gdajb o likvidni situaci a platebni schopnosti banky. Na zakladé pozadavku
Ceské narodni banky predkladala banka kazdy den tabulky obsahujici vyvoj primérnich
depozit (vkladd klientd) za uplynulé dva tydny, vyvoj sledovanych poloZek finan¢niho trhu
(tzn. likvidni polstat, ktery bance slouZi k zajidni platebni schopnosti) za uplynulé dva
tydny a souhrnnou rekapitulaci vyvoje priméarnich depozit (vkladd klientd) od 20.2.2000.
Podle predklddanych podkladd Ceska narodni banka pravidelné monitorovala vyvoj
platebni schopnosti banky, jejiZ zhorgovéni vyplyva z Gdaji za obdobi od 20.2.2000 do
11.6.2000 a dale za obdobi od 12.6.2000 do 14.6.2000.

Z tabulky ,,Vyvoj priméamich depozit za uplynulé dva tydny v mil. CZK* predlozené
bankou dopisem ze dne 12.6.2000, &. 1107/00/3-1 Cesk4 narodni banka zjistila, Ze od
20.2.2000 do 11.6.2000 doglo k celkovému poklesu primarnich depozit (vklady klientil) z
237 966 mil. K& na 204 155 mil. K&, tj. o 33 811 mil. K& Soucasng z tabulky ,,Vyvoj
sledovanych polozek finanniho trhu za uplynulé dva tydny v mil. CZK* piedlozené
bankou dopisy ze dne 6.3.2000, &. 451/2000/3-1 a ze dne 12.6.2000, §. 1107/00/3-1
Ceskd narodni banka zjistila, e vlivem poklesu primarnich deposit (vkladd klientii) v
tomto obdobi doslo ke sniZeni salda finannich trhi (tzv. likvidni polStar) z 64 452 mil. K¢
na 38 658 mil. K¢&.

Z tabulky ,,Vyvoj primarnich depozit za uplynulé dva tydny v mil. CZK%,
ptedloZené bankou dopisem ze dne 15.6.2000, &. 1143/00/3-1 Ceska nérodni banka
zjistila, e dne 12.6.2000 doslo k poklesu primérnich depozit (vkladd klientt) z 204
153 mil. K& na 199 628 mil. K&, tj. 0 4 525 mil. K&, dne 13.6.2000 z 199 628 mil. K&
na 193 664 mil. K&, tj. 0 5 964 mil. K&, dne 14.6.2000 z 193 664 mil. K& na 187 173
mil. K&, tj. o 6 491 mil. K& Soucasné z tabulky ,,Vyvoj sledovanych polozek
finandniho trhu za uplynulé dva tydny v mil. CZK* pfedloZené bankou dopisem ze
dne 15.6.2000, &. 1143/00/3-1 Ceska narodni banka zjistila, Ze vlivem poklesu
priméarnich depozit (vkladi klientd) v tomto obdobi doglo ke sniZeni salda finanénich
trhil (tzv. likvidni pol§tar) dne 12.6.2000 z 39 385 mil. K& na 34 926 mil. K&, tj.

54




0 4 459 mil. K&, dne 13.6.2000 z 34 926 mil. K& na 25 446 mil. K&, tj. o 9 480 mil.
K&., dne 14.6.2000 z 25 446 mil. K& na 16 625 mil. K&, tj. 0 8 821 mil. K&.

Pedstavenstvo banky, na zaklad& ustanoveni § 26b zakona o bankach, zaslalo Ceské
narodni bance dopis ze dne 14.6.2000, &j. GR 202/2000, ve kterém uvadi, Ze bance se
vzhledem ke zvy$enym hotovostnim a bezhotovostnim vybérim v poslednich dnech
vyrazné zhorsila likvidni situace a hrozi nebezpedi, ze v piipadé pokradovani
stavajictho trendu se banka miiZe doslat do situace, kdy nebude schopna dodrZet vysi
povinnych minimélnich rezerv a nasledné nebude schopna dostat zavazkim
vyplyvajicim z debetnich transakei na clearingu, tzn. %e nebude schopna plnil
platebni pikazy svych klientd.

Uvedeny vyvoj vkladd a likvidniho pol3tafe banky predstavuje znatné riziko z hlediska
ohroZeni jeji platebni schopnosti, nebot’ jak Ceska narodni banka zjistila, soucasny a
trvale se snizujici objem likvidniho polstafe nedostatuje stavajicim a stale se zvySujicim
pozadavkim klientd na vyplatu vkladd. Veskera skutkova zjisténi ke dni vydani tohoto
rozhodnuti sv&d&{ pro to, Ze stavajici trend pretrvava.

Ceska narodni banka miZe zavést nucenou spravu podle ustanoveni § 26 odst.
1 pism. d) zékona o bankéch, pouze zjisti-li v ginnosti banky nedostatky. Podle
ustanoveni § 26 odst. 3 pism. b) zdkona o bankAch, se nedostatkem v ginnosti banky
rozumi mimo jiné poruseni zakona o bankach. Na zéklad€ vyse uvedenych zji§téni se
jednoznatn& prokazalo, Ze banka neplni povinnost stanovenou v ustanoven{ § 14
zékona o bankach a tudiZ tento zakon porusuje a v jeji &innosti je tak zjistén zasadni
nedostatek, ktery pfetrvava.

Podle ustanoveni § 30 zakona o bankach muze Ceska narodni banka zavést
nucenou zpravu v bance tehdy, kdy nedostatky v ¢innosti banky ohrozuji
stabilitu bankovniho systému. Dle zjisténi Ceské narodni banky je tato zakonna
podminka napln&na z nasledujicich divodai. ‘

Banka v roce 1999 byla na druhém pofadi v platebnim mezibankovnim
systému Ceské republiky z hlediska objemu zpracovanych plateb - banka
ptijala a odeslala 2,3 mil. transakci v objemu 2 000 mld. K¢&.

Dale se banka podle udaji uvedenych v hldeni ,Bil 1-12, Mésiéni vykaz
aktiv a pasiv*, ke dni 30.4.2000 podili 22% na objemu vkladi obyvatelstva v
bankovnim sektoru Ceské republiky a jeji podil na celkovém objemu aktiv
bankovniho sektoru v Ceské republice dosahuje 13,2 % a pocet klientid vice nez
2,9 mil.

Banka je rovnéz vyznamnym akcionafem dvou dalgich bank fungujicich v
Ceské republice, a to Ceskomoravské stavebni spofitelny, akciové spoleénosti,
ktera je vedouci stavebni spofitelnou na trhu stavebniho spofeni v Ceské
republice, a Ceskomoravské hypoteéni banky, a.s., které ma vedouci postaveni na
trhu hypote&nich uvérli v Ceské republice. Tiziva finanéni situace banky
zpochybiiuje jeji postaveni vyznamného, resp. rozhodujiciho akcionafe vyse
uvedenych bank a ohroZuje postaveni uvedenych bank.

Na zékladé vy$e uvedenych skuteCnosti ma Ceské narodni banka za prokézané,
7e banka pfimo ohroZuje stabilitu bankovniho systému v Ceské republice.

Banka je vyznamnym dluZnikem ostatnich bank, a tudiZ jeji zhor¥ena platebni
schopnost miize negativn& ovlivnit platebni schopnost bank, jeZ ‘jsou jejimi
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véfiteli. Déle banka spravuje prostiedky mnoha subjektl, jejichZz platebni
neschopnost zpfisobena bankou (jeji zhorSenou likviditou) by méla zavainé
dopady, at jiz pfimo & nepfimo, na véfitele téchto subjektll, mezi néZ patfi
predevdim dal§i banky tvofici soudast bankovniho systému. Banka s ohledem
na vy$e uvedené se podili vyznamnou mérou na fungovéni celého
bankovniho systému. SkuteEnost, Ze dle sdleni svych vlastnich statutarnich
organii nemusi byt schopna trvale udrZovat svou platebni schopnost, pak ohroZuje
stabilitu bankovniho systému jako celku.

Viechny vy$e uvedené skuteCnosti tykajici se podilu banky na platebnim
mezibankovnim systému, na objemu vkladi obyvatelstva v bankovnim
sektoru, jeji podil na celkovém objemu aktiv bankovniho sektoru, pocet
klientd a jeji vyznamné postaveni akcionafe dokladaji, Ze vainé potize v
platebni schopnosti banky vyrazn& ohroZuji stabilitu bankovniho systému
v Ceské republice.

Podle ustanoveni § 30 zdkona o bankach miize Ceska néarodni banka zavést
nucenou spravu v bance tehdy, kdy akcionafi banky neuéinili potfebné kroky k
odstranéni nedostatkli. Uginnost téchto krokli se miZe méfit pouze
vysledkem, tedy zlepgenim platebn{ schopnosti banky. Podle udajii zjiSt€nych
o platebni schopnosti banky je zfejmé, Ze situace banky vyZaduje okamZzité
feSeni. SkuteCnost, e dochazi k neustdlému zhorSovani platebni schopnosti
banky dokldda, Ze akcionafi banky bud neudinili potfebné kroky, které by
bance zajistily trvalou platebni schopnost, nebo tyto kroky byly nedostatedné
a ne(idinné, protoZe platebni schopnost banky se vyrazné zhorSuje. Naposled
uvedené vyplyva jednak z vlastnich zjiSténi Ceské narodni banky, a téz z
informaci obsaZenych v dopise pfedstavenstva banky ze dne 14.6.2000,
dorugené Ceské narodni bance dne 15.6.2000.

Na zéklad& vyse uvedenych skutecnosti ma Ceska narodni banka za prokdzané,
7e jsou spln&ny podminky k zavedeni nucené spravy v bance tak, jak stanovi
ustanoveni § 26 odst. 1 pism. d) a ustanoveni § 30 zdkona o bankéach k zavedeni
nucené spravy v bance.

Podle ustanoveni § 2 zakona &. 6/1993 Sb., o Ceské narodni bance, ve znéni
pozdgjsich predpist (déle jen ,,zdkon o Ceské narodni bance"), Ceska narodni
banka Fidi penéZni obé&h, platebni styk a z(&tovani bank a peuje o jejich
plynulost a hospodarnost a vykonavd dohled nad provddénim bankovnich
ginnosti a peduje o bezpeiné fungovani a Gelny rozvoj bankovniho systému v
Ceské republice.

Ceska narodni banka dale odpovida podle ustanoveni § 44 odst. 1 pism. a)
zdkona o Ceské néarodni bance, za vykon bankovniho dohledu nad
ginnosti bank a nad bezpeinym fungovanim bankovniho systému.
Vzhledem ke kritické finan&ni situaci banky a s ohledem na skutenost, Ze
.uvedeny nedostatek v ¢innosti banky ohroZuje stabilitu bankovniho systému
a akcionéafi neudinili pot¥ebné kroky k odstran&n{ t&chto nedostatkil, musi
Ceska narodni banka zabranit situaci, kdy panika mezi vkladateli banky
povede k trvalé destabilizaci jeji dinnosti, a soudasné i k podlomeni divéry
v bankovni systém jako celek. Zavedenim nucené sprivy predchazi Ceska
narodni banka dal§imu vyhroceni situace.

Podle ustanoveni § 26 odst. 2 zakona o bankach mi Ceska narodni banka
rozhodnout o zavedeni nucené spravy poté, co banka nezjednala ndpravu na
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vyzvu Ceské narodni banky podle ustanoveni § 26 odst. 1 pism. a) zdkona o
bankach. Soutasn& viak podle ustanoveni § 26 odst. 2 zékona o bankéch,
nesnese-li véc odkladu, mize Ceskd narodni banka zavést nucenou spravu bez
vyzadovani opatfenf k napravé podle ustanoveni § 26 odst. 1 pism. a) zékona o
bankach.

Na zaklad& udaji, které Ceska narodni banka zjistila, je nepochybné, Ze
platebni schopnost banky se rychle a vyrazn& zhor3uje, takZe Ceska narodni
banka povaZuje zavedeni nucené spravy za véc, ktera nesnese odkladu.

Ceska néarodni banka si k zavedeni nucené spravy vyzadala v souladu s
ustanovenim § 30 zdkona o bankich stanovisko Ministerstva financi.
Ministerstvo financi ve svém vyjadieni ze dne 16. Servna 2000 se zavedenim
nucené spravy v bance souhlasilo.

V souladu s ustanovenim § 28 odst. 1 zékona o bankdch bankovni rada jmenuje
spravce vykonavajiciho nucenou sprévu v bance a stanovi vysi jeho odmény.
Podle ustanoveni § 27 odst. 1 pism. b) zékona o bankach musi v8ak toto
rozhodnuti o zavedeni nucené spravy obsahovat kromé diivodi pro zavedeni
nucené spravy také jméno, piijmeni a rodné Cislo spravcee.

Poudeni o rozkladu

Proti tomuto rozhodnuti 1ze podle ustanoveni § 61 odst. 1 zakona 8. 71/1967 Sb., o
spravnim fizeni (spravni fad), ve znéni pozd&jsich predpisi, podat rozklad u Ceské
nérodni banky, Na Piikopé 28, Praha 1, PSC 115 03, a to do 15 dnli ode dne
doruteni rozhodnuti. Podle ustanoveni § 41 odst. 1 zdkona o bankdach rozhoduje o
rozkladu bankovni rada Ceské narodni banky. Podany rozklad nemé odkladny
udinek.

(Kulaté razitko)

(podpis) (podpis)

Ing. Pavel Racocha, MIA Ing. Vladimir Krejca
vrchni feditel teditel sekce bankovniho dohledu

Rozhodnuti se zasila:

INVESTICNI A POSTOVNI BANKA, akciova spolecnost
Senovazné nam. 32

Praha 1

271.  Jak uvidime, rozhodnuti CNB je plné opodstatnéné. Po prezkoumani veSkerych
diikazd, které CNB pouzila na podporu svého rozhodnuti, je Tribundl toho ndzoru, Ze CNB
méla pravo podle Seského préva zavest nucenou spravu v IPB a jmenovat sprévce, aby
vykonaval nucenou spravu.

272.  Cesky stat, jako reguldtor svého bankovniho sektoru zt&lesnény CNB, mél
odpov&dnost pfijmout rozhodnuti dne 16. Cervna 2000. P¥i vykonu této odpovédnosti vyuZil
rozsah svych diskreénich opravnéni. Pii piijimani svého rozhodnuti ptihlédl ke skute¢nostem,
které podle nézoru Tribundlu bylo velmi rozumné zvaZit. Potom na tato fakta aplikoval
pFislusnou eskou legislativu — a to opet zpuisobem, ktery Tribunal pokidda za pfiméfeny.
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273. Pt absenci jasného a presv&d¢ivého dukazu, Ze CNB pii svém rozhodovéni
pochybila nebo jednala jingm nepatfi€nym zpiisobem, o &emZ nebyl Tribundlu predloZen
diikaz, mus{ Tribundl za t&chto okolnosti akceptovat odtivodnéni udavané Ceskym
regulatorem bankovniho sektoru pro jeho rozhodnuti.

274.  Tribunal navic poznamenavd, Ze rozhodnuti CNB bylo potvrzeno odvolacim
orginem CNB a nasledné potvrzeno Méstskym soudem v Praze pfi dvou piileZitostech,
nejprve na zékladé Zaloby podané tfemi &leny predstavenstva IPB a pozdgji na zaklade
7aloby podané samotnou spolecnosti Saluka.

275. Rozhodnuti CNB podle nizoru Tribundlu pfedstavuje zékonné a pripustné
regulatorni opatfeni pfijaté Ceskou republikou za ugelem zajisténi obecného blaha statu a
nespadéd do okruhu kterékoli z vyjimek piipustnosti regulatornich opatfeni, které uznava
mezindrodni oby&ejové pravo. Rozhodnuti CNB proto nespada do ramce pojmu ,,zbaveni®,
na ktery odkazuje €lanek 5 Dohody, a tudiZ se nejednalo o poruSeni zdvazki Zalovaného
podle tohoto ¢lanku.

E. Zaver

276.  Struéné shrnuto, Tribunél shledava na zéklad® veskerych diikazii, které mu byly
predloZeny, Ze zavedenim nucené spravy v IPB dne 16. ervna 2000 Ceska republika pfijala
opatieni, které bylo pravoplatné a pfipustne, pokud se tyka rozsahu regulatornich pravomoci,
bez ohledu na to, Ze pfedmétné opatieni mélo G¢inky vyvlastnéni investice spole¢nosti Saluka
v IPB.

277. Na zaklad® vySe uvedeného rozhodnuti se jiz tento Tribundl nemusi zabyvat
podplirnym argumentem Zalovaného, 7e vzhledem k tomu, Ze spolednost Saluka prodala po
erviiu 2000 své akcie IPB spolegnosti Nomura zpét za stejnou Castku, za jakou je koupila,
spoletnosti Saluka se nepodatilo prokézat, Ze zbaveni mé&lo dostateény rozsah, aby mohlo
zakladat narok z vyvlastnéni."®

278.  Tribunal v této kapitole svého Nélezu zabyvajici se tvrzenim spole¢nosti Saluka, Ze
Ceska republika porusila ¢lanek 5 Dohody, nepfihliZi k tvrzenim Zalobce, 7 Ceska republika
byla G¢astnikem udajného planu CSOB pievzit IPB, Ze nuceny spravce nejednal podle
skute&ného vlastniho tsudku, ani Ze Seska vlada jednala diskriminaénim zplisobem vici IPB
tim, Ze poskytla vefejnou podporu soutéZitelim spoleénosti Saluka. Podle ndzoru Tribunalu
by tato tvrzeni, i kdyby se prokazala, nedosdhla intenzity potfebné k porudeni ¢lanku 5.
Budou viak v kazdém piipad® zvaZena v nésledujici kapitole tohoto Nalezu, ktery se zabyva
tidajnym porusenim &lanku 3 Dohody ze strany Zalovaného.

VL NAROKY SPOLECNOSTI SALUKA PODLE CLANKU 3 DOHODY

279.  Vyvoj udélosti ohledng akcii IPB v drZeni spolveénosti Saluka podle nazoru Zalobce
napliuje znaky poruseni povinnosti vyplyvajicich pro Ceskou republiku z ¢lanku 3 Dohody.
Zalovany poptel, Ze by porusil ¢lanek 3 Dohody.

280. Odstavce 1 a 2 €lanku 3 Dohody stanovi, Ze:
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) Kazda smiuvni strana zabezpegi investicim investorti druhé smluvni strany
nestranné a spravedlivé zachazeni a nebude nepfiméfenymi nebo
diskriminaénimi opatfenimi poSkozovat spravu, fizeni, udrZovéani,
pouZivani, vyuZiti nebo dispozici s investicemi téchto investortl.

) Kazda smluvni strana poskytne témto investicim zejména plnou

bezpednost a ochranu, Kkters v 7adném piipadé nebude mensi nez
pfizndvana investicim vlastnich investord nebo investicim investorl z
kteréhokoliv tetiho statu, pokud je pro dotéeného investora vyhodng&jsi.

781.  Tribunal z nize uvedenych diivodi shledava, e zachéazeni, jehoZ se dostalo investici
Saluky ze strany Ceské republiky

(a) bylo v n&kterych ohledech nerovné a nespravedlivé, a

(b) urditymi nepfiméfenymi a diskrimina&nimi opatfenimi poskozovalo vyuZziti
této investice ze strany Saluky,

a 7e Ceska republika proto porusila ¢lanek 3 Dohody.

A. Obsah zivazkt Ceské republiky podle Elanku 3 Dohody

282.  Clanek 3 odst. 1 Dohody uklada vladam signatéafskych statd zachazet s investicemi
investord druhé smluvni strany podle standardt ,nestrannosti a spravedlnosti” a
neposkozovat takové investice opatfenimi, ktera neodpovidaji standardim ,piim&fenosti a
,nediskriminace®. Panuje vieobecny nazor, ze takove obecné standardy predstavuji zasady,
které nelze prevést na piesné formulované normy.

283. 1 kdyz &lanek 3 odst. 2 ,,zejména”“ uvadi povinnosti poskytnout ,,plnou bezpecnost a
ochranu®, kterd v Zadném pfipadé nebude mensi neZ bezpetnost a ochrana pfiznavana
investicim vlastnich investorli nebo investicim investord z kteréhokoliv tfetiho statu, tyto
formulace jsou pouze indikativni a nejsou vyZerpavajici co do rozsahu obecnych standardd
stanovenych v ¢lanku 3. odst. 1. Kromé toho o poruSeni zdvazku poskytnout bezpetnost a
ochranu, kterd v Zadném piipade nebude mendi neZ bezpetnost a ochrana pfizndvana
investicim vlastnich investort nebo investicim investortl z kteréhokoliv tretiho statu, se zde
nejedna a ,,plna bezpecnost a ochrana® neni formulace mén& obecné nez standardy uvedené v
&lanku 3 odst. 1.

784. To véak nevede nutn& k zaveru, ze standardy, jako jsou ty stanovené v ¢lanku 3
Dohody by vybizely Tribunél, aby rozhodl spor zplsobem, ktery pfipomind rozhodnuti ex
aequo et bono. Tento Tribunal je vazan &lankem 6 Dohody rozhodnout spor na z4kladé prava
v&etnd ustanoveni Dohody. 1 kdyZz ¢lanek 3 otividné ponechdva prostor pro usudek a
zhodnoceni ze strany Tribundlu, neuvadi celkovy vycet subjektivnich standardi, které by
Tribunalu umoziiovaly nahradit jeho vlastni asudek o tom, jaké moZnosti feSeni mela Ceska
republika na vyber, pokud se tyka jejiho jednéni, které ma byt posouzeno v tomto pfipadé.16
Jak konstatoval tribunal ve véci S.D. Myers, standard ,hestranného a spravedlivého
zachézeni® nezaklada ,,bezbfehy mandat odhadovat rozhodovaci proces vlady“."” Standardy
formulované v &lanku 3 Dohody, at’ jsou jakkoli neurité, umoZituji uptesnéni pomoci soudni

praxe a maji ve skutetnosti dostatedny pravni obsah, ktery umoziiuje, aby piipad byl
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rozhodnut podle prava. V pribchu nékolika minulych let se fada nalezd zabyvala témito
standardy, &imZ se vytvotila znacna praxe, ktera osvétluje jejich pravni V}'rznam.18

B. Nestranné a spravedlivé zachazeni
L Vyznam standardu
a) Argumenty stran

285.  Strany jsou zajedno v tom, Ze stanoveni pravniho vyznamu standardu ,,nestranného a
spravedlivého zachdzeni® je véci posouzeni Tribundlu po zvazeni vSech relevantnich
okolnosti. Jak konstatoval tribundl ve véci Mondev, ,juisudek o tom, co je nestranné a
spravedlivé, si nelze uinit abstraktng; takovy nazor musi zaviset na faktech konkrétniho
pﬁpadu“.19 Strany se viak rozchazeji v otdzce hranic takového hodnoceni. Tyto hranice

zohledtiuji meze, které jsou relevantni pro uréeni protipravniho charakteru jednani Ceské
republiky v tomto piipadg.

286. Zalobce argumentuje, Ze tento standard predstavuje konkrétni a samostatny standard
ve smyslu Dohody. Ponévadz neni 74dnym zptisobem podminén, je nutno jej vykladat Siroce.
Zalobce se opira mimo jiné o ptipad Pope & Talbot, Inc. v. vidda Kanady, kde rozhod&i
tribunal konstatoval, Ze zaruky podobné tém obsaZenym v ¢lanku 3 Dohody neomezuji pravo
investora na vyhledani ochrany pouze proti takovému jednani, které je ,,zviast nerovné®, ale
Ze jejich smyslem je spiSe zabezpetit takovy druh piiznivého prostfedi, které by je chréanilo

pred politickymi riziky nebo piipady nerovného zachazeni“”

287. Podle Zalobce &lanek 3 odst. 1 neodkazuje na 7adny vysoky prah nepfimé&fenosti
nebo zjevnosti jedndni predstavujiciho poruseni a musi byt vykladan dosti Siroce, aby
zajistoval skutegnou a GCinnou ochranu takového druhu, ktery bude pro investory
predstavovat pobidku, aby se podileli na ekonomice hostitelského statu.

788.  Zalobce viak zastdva nazor a jako uZite¢né voditko doporuduje i v tomto kontextu
mez definovana Tribunalem ve v&ci Waste Management, Inc. v. Spojené staty mexické, ktery
shledal, ¥e standard nestranného a spravedlivého zachdzeni v &lanku 1105 odst. 1
Severoamerické dohody o volném obchodu (,,NAFTA“)21 je porusen, pokud jednani statu

je svévolné, hrubé& nerovné, nespravedlivé nebo velmi neobvyklé, je diskriminaéni a
vystavuje Zalobce skupinovym nebo rasovym predsudkim nebo je spojeno s
vykonem statni moci v rozporu se zésadami spravedlivého procesu, pfi¢emz vede k
vysledku, ktery je zjevné nespravedlivy — jako by tomu mohlo byt tam, kde zjevnym
zplisobem selZe pfirozena spravedinost pfi soudnim fizeni nebo v piipad& naprosté
absence transparentnosti a nepodjatosti pfi spravnim fizeni.??

289.  Zalovany namité, Ze standard stanoveny v ¢lanku 3 odst. 1 ve skute&nosti odpovida
,minimalnimu standardu*, ktery tvofi soudést oby&ejového mezinarodniho prava. Zalovany
se opira mimo jiné o nélez ve vé&ci Genin, kde tribundl skute¢n® interpretoval standard
,nestranného a spravedlivého zachazeni* jako ,,minimalni standard®. Tribunal ve véci Genin
dospél k nézoru, Ze:
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do jednéani, které by poruSovalo tento minimalni standard, by naleZelo jednani
vykazujici zam&rné zanedbani povinnosti, nedostateCnost jednani nachazejici se
hluboko pod tirovni mezinérodnich standardi nebo dokonce subjektivni 714 vira.”

290.  Pro urdeni relevantni meze Zalovany odkazuje Tribunal také na historicky vyvoj
oby&ejového minimélniho standardu, a to zejména na kauzu Neer, v niZ bylo rozhodnuto, Ze
mé-li byt zachézeni s cizimi statnimi piisludniky poklédano za poruseni mezinarodniho
prava,

musi naplitovat znaky nésilného &inu, zlé viry, imysiného zanedbani povinnosti
nebo vladniho opateni, které je tak dalece nedostalujici v porovnani s
mezindrodnimi standardy, Ze by kaZdy rozumny a nestranny &lovék uznal jeho
nedostate¢nost.”*

Zalovany proto tvrdi, Ze je na Tribunalu, aby uréil, zda za danych okolnosti,

bylo pfedmétné vladni opatfeni Gmysin€ nespravné, skutecnd konané ve zlém
Gmyslu nebo tak dalece vybolovalo z mezi, Ze nemiZe byt obhijeno mezi
rozumnymi &leny mezinarodniho spoledenstvi.

291.  Af jiZ je podstata t&chto rozdilnych nazord stran jakakoli, zda se, Ze rozdil mezi
standardem podle Dohody stanovenym v &lanku 3 odst. 1 a oby&ejovym minimalnim
standardem pfi aplikaci na konkrétni skutkovy stav miZe byt spise zdanlivy nez skute¢ny.
Pokud se v judikatufe vyskytuji rizné formulace relevantnich mezi, miize hloubkové analyza
docela dobte ukézat, Ze je lze vysvétlit rozdilnym kontextem a skutkovym stavem pfipadd, ve
kterych byly tyto standardy aplikovany.

292.  Je tieba rovn&? mit na paméti, e obylejovy minimélni standard je kaZzdopadné
zévazny pro stat a zaklad4 minimalni zéruku pro zahrani¢ni investory i v piipadech, kdy stat
v zésadé sleduje politiku zamé¥enou proti zahrani¢nim investicim; v takovém kontextu
minimélni standard ,nestranného a spravedlivého zachézeni” nemusi ve skute¢nosti
zabezpetovat nic vic neZ ,,minimalni“ ochranu. Proto ma-li dojit k poruseni tohoto standardu,

M

musi jednéni statu vykazovat relativné vyssi stupeni nepatficnosti.

293.  Ukelem dvoustrannych dohod o ochrand investic je vSak podpora zahrani¢nich
piimych investic mezi smluvnimi stranami; v tomto kontextu je ochrana investorti
standardem ,,nestranného a spravedlivého zachézeni* minéna jako zéruka zajiSt'ujici pozitivni
pobidky pro zahrani¢ni investory. Proto ma-li dojit k poruseni tohoto standardu, méZe byt

fvvr

postadujici, e jedndni statu vykazuje relativné niZsi stupefi nepatfiénosti.

294. At jiz je rozdil mezi standardy obycejového prava a standardy stanovenymi v
dohodach jakykoli, tento Tribunal se musi omezit na vyklad standardu ,nestranného a
spravedlivého zachézeni®, ktery je zakotven v ¢lanku 3 odst. 1 Dohody. Uvedeny ¢lanek
neobsahuje Zadny vyslovny odkaz na oby&ejovy minimaini standard. Vyklad ¢lanku 3 odst. 1
proto nepfinasi obtiZe, které se mohou vyskytnout u dohod (jako napiiklad NAFTA), které
vyslovn& spojuji standard ,,nestranného a spravedliveho zachazeni® s obvyklym minimalnim
standardem.” Vyhnut{ se témto obtizim lze dokonce povaZovat za vlastni ucel toho, pro¢ v
Dohod¥ neexistuje odkaz na Z4dny mezinarodni standard.”® To jednoznaéné ukazuje na
autonomni povahu takového standardu ,nestranného a spravedliveho zachazeni“, jaky je

naptiklad stanoven v €lanku 3.1 Dohody.
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295.  Tribunal navic neni pfesvédéen o tom, Ze — jak tvrdi Zalovany — &lanek 3.1 alespoti
implicitng zahrnuje oby&ejovy minimélni standard. V kauze Genin, o kterou se Zalovany
opira, neni uvedeno nic, co by podporovalo takovou domnénku. Tribunél zabyvajici se véci
Genin pouze dospél k nézoru, Ze standard ,,nestranného a spravedlivého* zachazeni v DDOI
stanovi ,zdkladni a obecnou normu, kterd je oddé€lena od doméctho pravniho Fadu
hostitelskych statfi“.*’ Tribunél v p¥ipadu Genin charakterizuje tento standard jako ,,n&jaky*
mezinarodni minimalni standard, a ne jako ,urdity* mezinirodni minimalni standard.
Jmenovany ftribunal rozhodné nestavi normu v dohodich o ochrané investic na roveii s
obyCejovym minimalnim standardem, pouze zdiraziivje, Ze¢ standard ,nestranného a
spravedlivého zachdzeni” ukladd smluvnim stdtdm poskytnou zahrani¢nim investordm
urovefl zachazeni, kterd neklesne pod uréité minimum, pti¢emz toto minimum je v kazdém
pfipadé oddelené od jakéhokoli niz§iho minimélniho standardu zachézeni, ktery muiZe
pfevazovat v domécim pravnim fadu smluvnich statd. Zplsob, jakym tribunél ve véci Genin
definoval mez pro zji§téni poruSeni standardu ,nestranného a spravedlivého zachazeni‘®
nezahrnuje tradiéni formulaci ve v&ci Neer””, kterd vyjadiuje tradi¢ni, a nikoli nezbytng
soucasnou, definici obyCejového minimalniho standardu, a to pfinejmen§im v nékterych
neinvesti¢nich oblastech.

b) Vyklad Tribunalu

296.  Aby mohl stanovit konkrétni obsah obecné povinnosti Ceské republiky poskytnout
»nestranné a spravedlivé zachazeni® pro investici spole¢nosti Saluka do akcii IPB, musi tento
Tribundl, ktery je ustaven podle Dohody, vykladat &lanek 3 v souladu s vykladovymi
pravidly stanovenymi ve Videfiské umluvé o smluvnim pravu z roku 1969 (dale jen
»Videfiskd Gmluva).*® Tato pravidla jsou zédvazni pro smluvni strany Dohody’' a také
vyjadiuji oby¢ejové mezinarodni pravo. Podle ¢lanku 31 odst. 1 Videfiské imluvy je nutno
Dohodu vykladat \

v dobré vife v souladu s obvyklym vyznamem, ktery je davan vyrazim ve
smlouvé v jejich celkové souvislosti, a rovnéZ s ptihlédnutim k pfedmétu a

ucelu smlouvy.

i) Obyvykly vyznam

1]

297.  ,,Obvykly vyznam® standardu ,nestranného a spravedlivého zachézeni® miize byt
definovan pouze pomoci pojmu, které jsou témé¥ stejné obecné. Ve véci MTD, tribunal
konstatoval, Ze:

Ve svém obvyklém vyznamu pojmy ,nestranny* a ,spravedlivy* [...] znamenaji
Lopravnény®, ,rovny*, ,nepodjaty*, ,legitimni*.*?

Na zakladé této a ji podobnych definic nelze fici 0 moc vice, nez to, co uvedl tribunal ve véci
S.D. Myers konstatovanim, Ze poruseni tohoto standardu vyZaduje

zachézeni tak nespravedlivym nebo svévolnym zpisobem, které dosahne takové
miry, ktera je nepfijatelna z mezinarodniho hlediska.”*
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To je zfejmé vie, co lze dovodit zkouméanim ,,obvyklého vyznamu* pojm v ¢lanku 3 odst. 1
Dohody.

ii) Kontext

298.  Bezprostfedni ,kontext”, ve kterém je uZito vyrazu Lnestranné a spravedlivé® v
¢lanku 3 odst. 1 souvisi s urovni zachazeni, kterou je kazda ze smluvnich stran povinna
doptat investicim investorl druhé smluvni strany. Sirsi ,kontext“, v némzZ je nutno nahliZet
na pojmy v ¢&lanku 3 odst. 1, zahrnuje ostatni ustanoveni Dohody. V preambuli Dohody
smluvni Strany

uzn[aly], Ze dohoda o zachazeni poskytovaném témto investicim bude podporovat
tok kapitalu a technologie a ekonomicky rozvoj smluvnich stran a Ze nestranné a

spravedlivé zachdzeni je Zadouci

Preambule tak spojuje standard ,nestranného a spravedlivého zachdzeni* pfimo s pobidkou
sahrani¢nich investic a s ekonomickym rozvojem obou smluvnich stran.

ii) P¥edmét a G¢el Dohody

299. ,Predmét a ugel“ Dohody Ize shledat z jejiho nazvu a preambule. Ty zni:

Dohoda o podpofe a vzdjemné ochrang investic mezi Ceskou a Slovenskou
Federativni Republikou a Nizozemskym kralovstvim

Vlada Nizozemského kralovstvi
a
Vlada Ceské a Slovenské Federativni Republiky,

dale oznadované jako smluvni strany,
vedeny pianim rozsifit a posilit vzajemné hospodétské vztahy, zejména investice
investor jedné smluvni strany na tizemi druhé smluvni strany,

uznavajice, e dohoda o zachazeni poskytovaném témto investicim bude podporovat
tok kapitélu a technologie a ekonomicky rozvoj smluvnich stran a Ze nestranné a
spravedlivé zachazeni je Zadouci,

postupujice v duchu Zavére¢ného aktu Konference o bezpednosti a spolupraci v
Evropé, podepsaného v Helsinkach dne 1. srpna 1975.

300. To predstavuje podrobn&jsi a vyvazendjsi vyjadieni cild Dohody, neZ nékdy byva
obvyklé. Ochrana zahrani¢nich investic netvofi jediny cil Dohody, nybrz je nutnym prvkem,
ktery doprovazi celkovy cil podporovat zahrani¢ni investice a rozifit a posilit vzdjemné
hospodaiské vztahy stran. To zase naopak vyZzaduje vyvéZeny pfistup k vykladu podstatnych
ustanoveni Dohody tykajicich se ochrany investic, ponévad? vyklad, ktery piili§ zdraziiuje
ochranu, kterd ma byt zajiténa zahrani¢nim investicim, muiZe odradit hostitelské staty od
povolovéni zahrani¢nich investic, a tak ohrozit celkovy cil rozsifovat a posilovat vzajemné

hospodarské vztahy.
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301. Z tohoto pohledu je proto standard _nestrarmého a spravedlivého zachdzeni®
predepsany v Dohodé nutno chapat jako zachdzeni, ktere, neznamena-li ptimo aktivni
pobidku pro piiliv zahrani¢niho investiénfho kapitalu, vstupu zahrani¢niho kapitalu alespoti
nebrani kladenim prekaZek zahrani¢nim investorim. Investorovo rozhodnuti provést investici
je zaloZzeno na posouzeni stavu pravnich predpisii pfisluSného statu a celkového
podnikatelského prostiedi v dob& investice a dale na odekavéani investora, Ze chovani
hostitelského statu po provedeni investice bude nestranné a spravedlivé.

302.  Standard ,nestranného a spravedlivého zachizeni® proto t&sné& souvisi s pojmem
legitimnich oéekavani* coby dominantnim prvkem tohoto standardu. Kvali standardu
,nestranného a spravedlivého zachdzeni® uvedeného v &lanku 3 odst. 1 je proto na Ceskou
republiku nutno nahliZet jako na stat, ktery na sebe vzal zavazek zachézet se zahraniénimi
investory zptisobem, ktery nezmaif jejich legitimni a odGvodn&na ocekavani. Jak konstatoval

E419

tribunal ve véci Tecmed, povinnost zajistit ,,nestranné a spravedlivé zachdzeni“ znamena:

zajistit mezindrodnim investicim zachazeni, které nepiiznivé neovlivni zdkladni
ocekdvani, ke kterému zahraniéni investor pfihliZel za udelem provedeni investice.”’

Rovn&? ve véci CME dospél tribunal k zavéru, Ze Eesky organ

porusil sviij zdvazek nestranného a spravedlivého zachazeni omezenim dohod, které
vyvolaly zajem zahrani¢niho investora investovat.*®

Ke stejnému nazoru dospél i tribunal ve véci Waste Management, kdyZ konstatoval, Ze:

7e¢

Pti aplikaci standardu [,nestranného a spravedlivého zachazeni®] je relevantni, Ze
zachazeni bylo v rozporu s prohlaSenimi poskytnutymi hostitelskym statem, na ktera
se zalobce odiivodnéng spoléhal.”’

303. Zahrani¢ni investofi jisté otekéavaji, Ze hostitelsky stat bude dodrzovat takové
ustdlené zdkladni standardy, jako je dobra vira, spravedlivy proces a nediskriminace.® A
tribunal v kauze OEPC zasel dokonce tak daleko, Ze konstatoval, Ze

[s]tabilita pravniho a podnikatelského ramce tak predstavuje zésadni prvek
nestranného a spravedlivého zachézeni.”

304. Tento Tribunal by viak cht&l podotknout, Ze zatimco se ztotoZiluje s obecnou
tendenci tohoto a jemu podobnych prohléSeni, je mozne, e pokud by jejich poZadavky mély
byt brany ptilis doslovng, ukladaly by hostitelskym statim povinnosti, které by byly
nepfiméfené a nerealistické. Navic rozsah ochrany zahrani¢nich investic proti nerovnému a
nespravedlivému zachazeni zajiStovany Dohodou nemtize byt uréen pouze subjektivnimi
motivy a ivahami zahraninich investorél. Aby bylo moZno jejich otekavani chranit, musi byt
dostatednd legitimni a odiivodnéna za danych okolnosti.

305. Zadny investor nemiZe odivodnén& olekavat, 7e okolnosti prevladajici v dobé
uskutenéni investice zlistanou naprosto beze zmény. Chceme-li rozhodnout, zda ofekavani
zahranitniho investora byla zmatena opravnéné a odivodnéng, musime také ptihlédnout k
legitimnimu pravu hostitelského sttu nésledné regulovat doméci zdleZitosti ve vefejném
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zajmu. Jak konstatoval tribunal ve v&ci S.D. Myers, urCeni, zda hostitelsky stat porusil
povinnost ,,nestranného a spravedlivého zachazeni

musi byt provedeno s ohledem na vysokou miru tcty, kterou mezinarodni pravo
obecnd dopfava pravu organt hostitelskych zemi regulovat zaleZitosti uvniti jejich
vlastnich hranic.*

306. Urdeni, zda Ceska republika porusila ¢linek 3 odst. 1 proto vyZaduje zvaZeni
legitimnich a odiivodn&nych odekéavani Zalobce na jedné strané a legitimnich regulatornich
z4jmi Zalovaného na strané druhé.

307. Zahrani¢ni investor chranény Dohodou méZe v kazdém piipadé opravnéné ocekavat,
7e Ceska republika provadi svou politiku bona fide jednanim, které je dostateéné
ospravedlnitelné vefejnou politikou, pokud takové jednani nepfiznivé ovlivni investice
investor, a Ze takové jednani neporuSuje zjevnym zplisobem poZadavek konsistence,
transparentnosti, nestrannosti a nediskriminace zachdzeni. Jakékoli odlidné zachazeni se
zahrani¢nim investorem nesmi byt zejména zaloZeno na neadekvitnim Cinéni rozdilu a
kladeni pozadavkii a musi byt ospravedinéno doloZenim divodného vztahu k raciondlni
politice, kterd neni motivovana zvyhodiiovanim ostatnich investic pted investicemi
zahraniénimi.

308. A konetn& z rozhod&i praxe plyne, Ze hostitelsky stat jednajici v souladu se
standardem ,nestranného a spravedlivého zachazeni” nesmi opomenout vénovat pozornost
z4sadam procesni spravnosti a spravedlivého procesu’’ a musi investora chranit pfed
natlakem nebo dikanovanim ze strany regulatornich organd hostitelského statu.

iv) Zaveér

309. Standard ,nestranného a spravedlivého zachazeni“ v €linku 3 odst. 1 Dohody
piedstavuje nezavisly standard Dohody a musi byt z hlediska pfedmétu a ucelu Dohody
vykladan tak, aby zamezil jednani Ceské republiky, které zjevn& klade pfekazky zahrani¢nim
investorim. Proto, aniz by ohrozila své legitimni pravo provadét opatfeni k ochrang
vetejného z4jmu, Ceska republika na sebe vzala zdvazek zachdzet s investicemi zahrani¢nich
investoril zptisobem, ktery nezmai{ legitimni a odGivodnéna odekavani investor(l. Zahrani¢ni
investor, jehoZ z&jmy jsou chrandny podle Dohody, je opravnén pfedpokladat, Ze Ceské
republika nebude jednat zpisobem, ktery je zjevné nekonsistentni, netransparentni,
neodtivodnény (tj. nesouvisici s urgitou racionalni politikou) nebo diskriminaéni (tj. zaloZen
na neospravedInitelném &in&ni rozdilii). Pii aplikaci tohoto standardu musi Tribundl fadné
pfihliZet ke v8em relevantnim okolnostem.

2. Aplikace standardu

310. Zalobce pii aplikaci €lanku 3 Dohody na tento piipad tvrdi, Ze Ceska republika
n&kolika zpiisoby porugila standard ,nestranného a spravedlivého zachazeni® uvedeny v

&lanku 3 odst. 1 Dohody. Zalobce zejména tvrdi, Ze

(a) Ceska republika reagovala diskriminaénim zptisobem na systémovy problém
nedobytnych pohledévek v Seském bankovnim sektoru, zvlasté poskytovanim statni finanéni
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pomoci ostatnim bankam Velké Etyfky s vyjimkou IPB, ¢imZ vytvofila prostfedi, v némZ IPB
nemohla preZit;

M) Ceska republika nezajistila predvidatelny a transparentni ramec pro investici
spole&nosti Saluka;

() odmitnuti Ceské republiky jednat v dobré vife s IPB a jejimi akcionafi pred
zavedeném nucené spravy bylo neodiivodnéne a diskrimina&nf;

(@ poskytnuti masivni finanéni pomoci podniku IPB Ceskou republikou poté, co
se po zavedeni nucené spravy stala pifjemcem této pomoci CSOB, bylo nerovné a
nespravedlivé; a

(e) skutetnost, 7e Ceskd republika nepfedesla bezdivodnému obohaceni CSOB
na tkor akcionakii IPB, vEetnd spoletnosti Saluka, po pfevodu podniku IPB na CSOB a
poskytnuti vy$e uvedené vefejnou podpory po zavedeni nucené spravy, bylo rovn&Zz nerovné
a nespravedlivé.

311.  Tribunal prozkouma kazdé z t&chto tvrzeni samostatné.

a) Diskriminacni reakce Ceské republiky na problém
nedobytnych pohledavek

312.  Zalobce tvrdi Ze, zatimco ,systémovy“ problém nedobytnych pohledavek, ktery
ptispival k vaznym obtiZim Ceského bankovniho sektoru v obdobi let 1998 aZz 2000 postihl
shodnym zpisobem banky Velké &tyiky (tj. IPB, KB, ¢S a CSOB), Ceska republika pfi
poskytovéani pomoci témto bankam za ti¢elem prekonani toho problému zachézela odlisng s
IPB neodiivodnénym zptisobem, ktery IPB znemoZnil pieZit, a to obzvlasté tim, Zze IPB byla
vylougena ze statni podpory, ktera byla poskytnuta jejim soutéZiteliim, coZ mé&lo za nasledek,
7e spole¢nost Saluka pfisla o svou investici.

313.  Jednani statu je diskrimina¢ni, dostava-li se (i) obdobnym piipadim (ii) odliSného
zachézeni (iii) a bez odGvodn&ného ospravedinéni.

1) Srovnatelnd _situace bank Velké Etyfky
ohledng problému nedobytnych pohleddvek

314. Podle Zalobce se banky Velké &tyiky nachézely ve stovnatelné situaci z hlediska
jejich makroekonomického vyznamu v ptechodném obdobi Ceské republiky a jejich
vysledného podilu na systémovém problému nedobytnych pohledavek.

315. 'V roce 1998 viechny z nich mély rozsdhld portfolia pochybnych Gvérl a stejnou
mérou trpély nasledkem nedostatkil pravniho rezimu vyméhani zajistovacich prav. Dopad
téchto nedobytnych pohledévek pocitovaly vSechny banky Velké &tyiky, i kdyZ v rlizné mife.
Zatimco IPB, KB a CS trpély znadnym zplisobem, CSOB na tom byla relativné lépe.

316. Dal$im faktorem spole¢nym pro viechny banky Velké Styiky byla skutecnost, Ze tyto

banky byly stejnou mérou vystaveny stile se zptistiujicimu bankovnimu dohledu CNB a
standardim obezfetného podnikéni, které CNB neustéle zptistiovala s: cilem uvést je do
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souladu s normami Evropské unie. Tato opatieni vedla ke- znaénému naristu objemu
opravnych poloZek na ztraty z avérd, které vedly ke ztratdim, které ani jedna z téchto bank
nebyla v dlouhodobém horizontu schopna pokryt z vlastniho kapitalu. Od urcitého okamziku
zaviselo preziti viech bank na n&jaké form& pomoci od &eského statu.

317.  Zalobce klade velky diraz na ,Systémovou* povahu problému nedobytnych Gvérd,
kterym trpély banky Velké &tytky v obdobi let 1998 aZ 2000. Zalobce se v tomto kontextu
odvolava na zpravu Mezinarodniho ménového fondu (,IMF<), ve které je problem definovan
jako ,,systémovy*, pokud postizené banky v Ghrnu drZi alespoti 20% celkové vySe vkladi v
bankovnim systému.

318. Zalovany poptel, Ze by postaveni IPB bylo srovnatelné s postavenim ostatnich tif
bank Velké étyiky. Velky diraz Zalovany klade na skute¢nost, Ze IPB jiz byla privatizovana,
kdezto stat doposud drzel velké baliky akeii v KB, CS a CSOB. Kromg toho finanni obtize,
kterym IPB Zelila, mély byt zplisobeny $patnym vedenim a neodpov&dnou dveérovou
politikou. Zalovany mimo jiné odkazal na zprdvu o kontrole CNB z 25. tnora 2000, ktera
identifikovala vaZné nedostatky interni organizace a ¢innosti IPB.

319.  Tribundl neni presvédden, Ze nardstajici finandni obtize, kterym IPB &elila a ktere
nakonec vytstily v nucenou spravu, lze z prevazné &asti piipsat na Ucet $patného vedeni
banky a organizatnich nedostatkd. kdyZ pochybeni oznatena ve zpravé o kontrole CNB z
25. Gnora 2000 byla vaZnd a musela do urcité miry ptispét k problémim IPB, Ize jen zt¢Zi
zpochybiiovat, Ze problém nedobytnych pohledavek se prece jen nachézel v samotném centru
obtizi IPB. Na podzim roku 1999 jiz bylo nad slunce jasngjsi, Zze IPB potiebuje vic, nez jen
napravu pochybeni zjidténych CNB. CNB sama vyzvala ke znatnému navyseni vlastniho
kapitdlu IPB. Proto neni vérohodné, ze kdyby IPB vyfesila organiza¢ni problémy
identifikované CNB, jiz by dale netrpéla masivnim portfoliem pochybnych uvéri a
nedostatenou vysi regulatorniho kapitalu.

370. Znalci navrzeni Zalovanym informovali o fad& rozdilti mezi IPB a jejimi soutéZiteli
ohledng likvidity, hodnoceni Uvéri a podnikatelskych strategii. Znalci navrzeni Zalobcem
vak zpochybnili platnost téchto zji¥téni a dospéli ke zcela protichiidnym zavéram. Tribunal
neshledava, 7e diikazy, které mu byly pfedloZeny, mu umoziiuji dospét k zavéru, Ze se IPB
dostaten& vyrazné ligila od ostatnich bank Velké &tyfky ohledné rizik spojenych s jeji
vérovou politikou, aby prokazaly zaver, ¥e finan¢ni problémy, kterym IPB &elila, nemohly
byt prevaznou mérou pfifazeny problému nedobytnych pohledavek, kterym banky Velké
&tytky trpély stejnou mérou.

321. Zalovany déle nesouhlasi s tim, Ze Zalobce charakterizuje problém nedobytnych
pohledévek jako ,,systémovy®. Podle Zalovaného je ,.systémova“ krize takova krize, ktera
postihuje cely bankovni sektor. Zalobce viak neprokézal, Ze se jedna o tento piipad. Zalobce
nepiihlédl k vice nez padesati daldim &eskym obchodnim bankam drzicim vice nez 30%
bankovnich aktiv zemé.

322.  Tribunal shleddvé, Ze bez ohledu na to, zda problém nedobytnych pohledavek, jemuZ
banky Velké &tyiky Gelily v rozmezi let 1998 a2 2000, lze &i nelze opravnéné charakterizovat
jako ,,systémovy®, se tyto banky nachazely v dostatetnd srovnatelné situaci: kazda z nich
méla znatna portfolia nedobytnych pohledéavek, coz vedlo k nutnosti tvofit stale v&tsi objem
opravnych poloZek a tim i k nedostatecné vy3i regulatorniho kapitalu. Z4dn4 z nich nebyla
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schopna vyrovnat ztraty z vlastniho kapitalu. Preziti kazdé z nich by bylo dfive ¢&i pozdé&ji
vaznd ohroZeno, pokud by &esky stat nebyl ochoten poskytnout finanéni pomoc. Na druhou
stranu Cesky stat si zjevné nemohl dovolit nechat padnout ani jednu z t&chto bank kvili
makroekonomickému vyznamu bank Velké &tyfky. A jak je uvedeno niZe, Cesky stat
skuteénd diive & pozd&ji poskytl takovou pomoc viem témto bankam, a to v&etné IPB po
jejim nabyti ze strany CSOB. Cesk4 vlada proto implicitn€ uznala, Ze viechny banky Velké
Styrky se nachazely ve srovnatelné situaci.

323. Proto pokud se tykd Zalobce, spole¢nost Nomura (a nasledn& spole¢nost Saluka)
opravnéné olekavaly, Ze pokud by Ceska republika zvazovala poskytnuti finanéni pomoci
bankam Velké &tyiky, uéinila by tak nestranné a konsistentng, takZe IPB by byla zahrnuta
mezi jeji ptijemce a nikoli z pomoci vylou€ena.

i) Odlisné zachézeni s IPB ve véci vefejné
podpory

324. V letech 1997 a 1998 &eska vlada zaCala pracovat na strategii feSeni problému
nedobytnych pohledavek na podnikové Grovni. Podle této strategie méla vldda piimo
financovat prominuti dluhl spoleCnostem a poskytnout zéruky za nové Uvery (takzvany
,Revitaliza¢ni program®). Proto vlada zaujala odmitavé stanovisko k finanéni pomoci
bankovnimu sektoru. Tento postoj byl jasné deklarovan geskou vladou v dobg, kdy probihala
privatizace IPB (prodejem statniho podilu ve vysi 36% spolenosti Nomura dne 8. biezna
1998). Ceska vlada si viak dala dobry pozor, aby neposkytla spole¢nosti Nomura Zadné
ujisténi, Ze piisti vlady tuto politiku nikdy nezméni v pfipadé privatizace kteréhokoli ze
soutéziteld IPB.

325.  ProtoZe se viak problém nedobytnych pohledavek zhorSoval, zménila Ceskd vldda
svou politiku a ve skute¢nosti podnikla celou fadu krokd s cilem pomoci ostatnim bankam
Velké &tyrky k piekonani finanénich obtizi, kterym &elily. Tato opatfeni byla také zamérng
provadéna s cilem piipravit soutsZitele IPB na privatizaci. CSOB byla privatizovéna v roce
1999 (prodejem statniho podilu ve vyii 65,69% belgické KBC), CS byla privatizovéana v roce
2000 (prodejem statniho podilu ve vysi 53,07% rakouské Erste Bank) a KB byla
privatizovana v roce 2001 (prodejem statniho podilu ve vydi 60% spolecnosti Société
Générale S.A.). Viechny tii banky obdrZely vyznamnou finan&ni pomoc od Ceské republiky
pred privatizaci. Bez takové pomoci by privatizace zjevné nebyla moZna.

326. IPB také obdrZela ur&itou finanéni pomoc pied svou privatizaci. Av8ak poté, co
spole¢nost Nomura nabyla sviij podil na IPB, byla IPB vylougena z Fad ptfjemch podpory
Revitalizaéniho programu i ze strategického planu &eské vlady na vyfeSeni problému
nedobytnych pohledavek soutéZiteld IPB poskytnutim piimé financni pomoci bankam.
Teprve pii nabyti podniku IPB ze strany CSOB v priibéhu nucené spravy v IPB pfichdzela
_znagna finanéni pomoc od Seské vlady. Z toho vyplyvé, Ze se IPB jednoznatné dostalo
odli¥ného zachézeni.

iii) Absence odiivodnéného ospravedlnéni

327.  Zalovany namitl, Ze toto odli¥né zachazeni s IPB bylo oprévnéné z mnoha diivodd.
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328. Zalovany za prvé namitd, Ze spoletnosti Nomura nebylo poskytnuto Zadné ujistént,
7e jeji sout&Zitelé budou privatizovani stejnym zplisobem jako IPB, tj. bez pfedchozi podpory
umoZtiujici jim zbavit se problému souvisejicich s portfélii pochybnych uveért.

329.  Tribunil shledava, e oddvodnéna ocekdvani Zalobce, Ze bude mit pravo pozivat
ochrany podle Dohody, se nemusi zakladat na vyslovném ujisténi od Eeské vlady. Postacuje,
7e spoletnost Nomura (a nasledné spole¢nost Saluka) mohla v dobé&, kdy realizovala svou
investici, odivodn&ng predpoklédat, Ze pokud by se mély v budoucnu projevit vazné financni
problémy u viech bank Velké &tyiky stejnou mérou a pokud by Ceskd vlada zvaZovala
poskytnuti finanéni podpory na prekonani téchto problémi, uginila by tak konsistentné a
nestranné.

330. Za druhé Zalovany namits, Ze spole¢nost Nomura (a nasledng spole¢nost Saluka)
neméla ¥adny divod olekévat, Ze by Ceska vlada byla ochotna zmirnit budouci problémy IPB
poskytnutim statni finanéni pomoci, protoZe spolednost Nomura, kterd podnikla rozséhlou
provérku (,, due diligence ) stavu banky, si uvédomovala rizika spojend s nabytim podilu v
IPB. Spolegnosti Nomura mé&lo byt dokonce znamo jiz predtim, nez provedla svou investici,
7e Geska vlada mé v planu poskytnout podporu ostatnim tiem bankdm Velké &tyfky v
priibéhu jejich privatizace. Spolecnost Nomura proto na sebe dobrovolng vzala tato rizika,
ktera se odrazela v cené akcif placené spole¢nosti Nomura. Jakmile se tato rizika zménila ve
skutetnost, nemélo by byt spolenosti Nomura (a nasledné spole¢nosti Saluka) povoleno
z4dat o pomoc.

331.  Tribunal na zakladé dostupnych ditkazd shledavéd, Ze Ceska vlada zménila svou
politiku neposkytovani pomoci teprve poté, co spole¢nost Nomura nabyla 8. bfezna 1998
podil v IPB. Prvni naznak takove zmény politiky se objevil v dopise ze dne 21. dubna 1998
zaslaném predsedou FNM Ceskou predsedim pfedstavenstev KB, ¢S a CSOB. Dopis
obsahoval nasledujici text: '

Dale potvrzujeme, Ze jak jiZz bylo uvedeno vyse, v prib&hu obdobi pfed uplnou
privatizaci bank jsme pfipraveni provadét takové kroky spadajici do ramce naich
kompetenci a pravomoci jako akcionafe kazdé z t&chto bank [s cilem zajistit, aby
tyto banky] splnily viechny regulatorni poZadavky, jeZ se na né vztahuji, vcetné
pozadavkii kladenych na kapitalovou pfiméfenost a likviditu.

27. kvétna 1998 vlada pfijala nasledujici usneseni:

Vlada konstatuje, Ze si je védoma své odpovédnosti za finanéni stabilitu akciovych
spolegnosti CSOB, KB a CS a Ze je pfipravena zajistit tuto finan&ni stabilitu az do
ukon&en{ privatizace t&chto akciovych spolec”:nos’ci.43

332.  Kromé toho, at’ jiz byl rozsah provérky (,.due diligence*) provedené spoleCnosti
" Nomura jakykoli, nemohl v z4dném piipad& vést ke spolehlivé ptedpovédi o politice, kterou
by piijaly ptisti vlady, pokud by doglo ke zhoreni problému nedobytnych pohledavek, jak se
skutedng stalo poté, co spolenost Nomura provedla svou investici. Proto o Zalobci nelze
prohlasovat, Ze na sebe vzal riziko odligného zachazeni, kdyz se Ceskd vldda skutené
rozhodla zasahnout formou finanéni pomoci.
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333.  Za tfet{ Zalovany namitd, Ze Zalobce byl rozhodujicim akcionafem IPB, a proto mél
zachranit IPB poskytnutim dal§iho nezbytného kapitalu. Ceska republika se proto domniva,
¥e odfivodnéné ocekavala, Ze se Zalobce zachova jako odpovédny strategicky investor. Ceska
republika je déle toho nazoru, e pii poskytnuti nutné finanén{ podpory soutéZitelim IPB
Ceska republika neuginila nic vic, ne? e jednala jako odpov&dny akciondt. Ceska republika

se domnivé, Ze pii tomto svém jednani byla pln& opravnéna omezit pomoc na své vlastni
banky.

334.  Tribunal shledava, Ze o spole¢nosti Nomura nelze prohlésit, Ze vstoupila do IPB jako
strategicky investor. Nomura od zatatku zfetelnd uvadgla, Ze pfichazi jako portfoliovy
investor nabyvajici vyznamny balik akcii s cilem tento balik akcii prodat, jakmile se zlepsi
stav IPB a hodnota jejich akcii vzroste. Od Zalobce jakoZto soukromého investora nebylo
mozno odiivodnéng odekavat, Ze poskytne novy kapital, ledaze by se tak stalo za komerénich
podminek. Z tohoto pohledu se 7alobce nachazel v postaveni obdobném postaveni investora
nabyvajiciho akcie soutszitelt IPB, kte¥{ méli teprve projit procesem privatizace: dokud by
problém nedobytnych pohledévek nebyl osetien finanéni pomoci ze strany statu, nebylo by
mozné rozumné oéekavat nové (i dodate&né) soukrom¢é investice do kterékoli z bank Velké
Stytky. Ceské vlada toto ml¢ky uznala tim, Ze poskytla znaénou podporu podniku IPB po
jeho nabyti ze strany CSOB.

335.  Kromé toho neni vérohodné, Ze by pii poskytnuti vefejné podpory nékteré z bank
Velké &tytky Ceskd republika jednala vylu¢né jako akcionat. 1 kdyby snad vlada
predpoklédala, Ze doséhne lepsi ceny akeii pfi privatizaci ostatnich bank, nejednalo by se z
obchodniho hlediska o racionalni jedndni. Pokud toto mélo byt motivem, Ceska republika
mohla zrovna tak usettit finanéni zdroje pouZité na poskytnuti vefejné podpory a prodat akeie
za niz8 cenu. Ziskat zpét prosttedky vynaloZené na statni pomoc prodejem akeii za vy§si
cenu by pouze vedlo k vynaloZeni dodatenych transakénich nakladd. At tomu bylo jakkoli, i
kdyby Ceska republika jednala jako akciondf soutéZiteld IPB, nemohla soucasné nebrat v
Gvahu svou roli regulatora bankovniho sektoru, ktery byl odpovédny za to, Ze n&jakym
zplisobem vyfesi problém nedobytnych pohledavek, kterému gelily viechny banky Velkeé
&tyrky. Proto tim, Ze trva na svém jedndni v roli akcionafe ostatnich t¥i bank, nemize Ceska
republika odiivodnéné ospravedlnit odli§né sachazeni s IPB. Ceska vlada také opustila své
stanovisko a skuteén& poskytla vyznamnou finan&ni pomoc podniku IPB, jakmile jej nabyla
CSOB béhem nucené spravy IPB.

336. Za &vrté Zalovany namita, Ze finanéni pomoc poskytnutd soutéZitelim IPB lzce
souvisela s privatizaéni strategi eské vlady. Cesky stat dosud jeste stale drzel vyznamné
baliky akcii v KB, ¢S a CSOB, které mohly byt privatizovany bud'to ,,jak stojf a lezi“, nebo
po vy&isténi portfolif pochybnych tvérd. Jaka politika bude zvolena, pry mélo byt zcela na
volném uvéZeni eského statu.

337. - Je ziejmé, Ze neni Ukolem tohoto Tribunalu dodate¢né odhadovat privatizaéni
politiku ¢eské vlady. Vlada méla naprosté pravo prodat své podily ve zbyvajicich bankach
teprve po jejich ociSteni od problému nedobytnych pohledévek. To viak soudasné
nezprotovalo Ceskou vladu povinnosti jednat v souladu se zavazkem nediskriminaéniho
zachazeni s IPB. Jakmile se Ceskaé republika rozhodla zavézat se podle Dohody zabezpeCovat
,nestranné a spravedlivé zachazeni® investorim druhé smluvni strany, byla povinna provadét
svou politiku veetné privatizatni strategie zptisobem, ktery neved] k neopravnénému
odlidnému zachazeni, které bylo podle Dohody protipravni.
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338. Za paté Zalovany namita, ze kdyby IPB rovné? obdrzela finanéni pomoc, vyhody z
vy&idténi portfolia pochybnych véra by plynuly soukromym akcionaftm IPB, kdeZto v
piipadg ostatnich ti bank Velké &tyiky tyto vyhody plynuly samotnému &eskému statu, ktery
byl v oné dobg jejich ptevladajicim akcionafem. Toto stanovisko je vyvréceno skutecnosti, Ze
v dobg, kdy Ceské republika poskytla finanéni pomoc CSOB po jejim nabyti podniku IPB,
byla jiz CSOB privatizovana (prodejem statniho podilu ve vysi 65,69% belgické KBC).
Politika, o kterou Zalovany opird své tvrzeni, byla proto piinejmenSim nekonsistentné
uplatiiovana, a proto nemuze ospravedliiovat odlisné zachazeni s IPB.

339. Za gesté Zalovany tvrdil, Ze IPB neprojevila své piani obdrZet finanéni pomoc od
statu a¥ do dubna 2000. Nasledkem toho spole¢nost Saluka, a ve skute¢nosti IPB, nemohou
nyni tvrdit, Ze byly nepiiznivé dotéeny tim, Ze jim Ceska republika neposkytla takovou
pomoc.

340. Je viak nesporné, Ze nejpozdéji behem podzimu 1999 bylo zfejmé, Ze IPB potiebuje
navyit kapital, aby mohla vytvaret opravné polozky k nedobytnym pohledévkam, a Ze CNB
vyslovné pozaduje vyznamne navyseni vlastniho kapitélu IPB. Ceska vlada také v kontextu
jednani konanych na jafe 2000 za Géelem nalezeni feSeni pro IPB spole¢nosti Nomura dne
14. biezna 2000 oznamila, ¥e poskytnuti vefejné podpory pro IPB je podmin&no injekei
nového kapitalu do IPB ze strany spole¢nosti Nomura. Spolecnost Nomura na druhou stranu
v prib&hu téchto jednani prohlésila, Ze neni ochotna takovy kapital poskytnout, pokud &esky
stat soudasné neposkytne pfiméfenou finanéni pomoc IPB. Strany viak nebyly schopny tuto
rozdilnost ve svém pfistupu pieklenout.

341.  Tribunal proto shledava, ze Ceska vlada si byla ping védoma, Ze IPB potiebuje statni
pomoc, a to v dobg, kdy bylo jest& mozné predejit padu IPB.

342.  7Zalovany nakonec namitd, Ze finan¢ni problémy IPB, které v kone&ném dopadu
vedly k jejimu padu a k nucené sprave, Ize ptipsat na vrub vlastni neodpov&dné podnikatelské
strategii IPB, obzvlsté jeji Gvéroveé politice. Zalovany proto popird, Ze by Zalobce mohl
opravnéné od vlady ofekavat pomoc.

343.  Zalobce popira, Ze by se IPB jakymkoliv zplisobem vyznamné ligila od ostatnich
bank Velké &tyiky, a to zejména od CS a KB: ani pokud se tykd objemu a dopadu jejiho
portfolia pochybnych Gveérd, ani Gvérového ratingu, ani z hlediska likvidity Ci fizeni
tivérového portfolia nelze o IPB prohlasit, Ze byla jedina, kdo na tom byl tak Spatng.

344. Tribunal shledava, Ze velikost portfolii pochybnych avért a jejich dopad na rozvahu
byl skutecné srovnatelny u vSech bank Velké Etyrky, ptigem? vyjimkou byla do urcité miry
CSOB. Proto také tvérovy rating viech téchto bank byl v roce 1998 shodnym zpusobem

snizen a za relativni zlep$eni své situace vdeCili soutézitelé IPB v roce 2000 statni pomoci,
kterou mezitim obdrZeli.

345.  Pokud se tyka likvidity bank Velké &tyrky az do roku 1999, nejsou strany zajedno v
otdzce kriterii relevantnich pro srovnavani IPB s jejimi soutdziteli. Likvidita je v zdsade
definovéna jako pomér vyse aktiv, ktera lze snadno pfeménit na aktiva, jichZ lze uzit k uhradé
dluht, k celkové vysi aktiv. Ve snaze prokézat, e likvidita IPB byla hor§i neZ u jejich
soutsziteld, se Zalovany opira o ukazatele ,ukazatel likvidnich aktiv® a “ukazatel pen&Znich
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aktiv. Zalobce se ve snaze prokézat, Ze likvidita IPB byla dokonce relativné jesté lepsi nezu
jejich sout&Ziteld, opird o ,ukazatel pohotovych aktiv®. Tribunal viak shledava, Ze se
,pohotova aktiva® a ,likvidni aktiva® od sebe ptili§ nelisi. Proto vysledné rozdily ve
vypodtech stran nejsou ani tak zpiisobeny uZitymi kritérii jako spide jejich statistickymi
zéklady. Af jiz viak byly spravné ukazatele likvidity bank Velké &tyiky od roku 1998 to
potatku roku 2000 jakeékoli, Tribundl neni presvédden, Ze rtizné ukazatele likvidity
ospravedliiovaly rozdilné zachdzeni ohledng finanéni pomoci poskytnuté statem na piekonéni
problému nedobytnych pohledévek.

346. Pokud se tyka tvrzeni Zalovaného o udajné §patné obchodni strategii a neobezietném
¥izeni uvérového portfolia IPB, Tribunal poznamenava, Ze v pfipadg soutsziteli IPB
(zejména ¢S a KB) se prokazalo, Ze nebyli schopni pfekonat problém nedobytnych
pohledavek bez finanéni pomoci ze strany geského statu, ackoli udajné méli lepsi obchodni
strategii a obezfetn&jsi fizeni v oblasti Gverd.

347. Tribunal proto shledava, Ze Zalovany nenabidl odivodnéné ospravedlnéni pro
odli¥né zachizeni s IPB. Shleddvame, Ze Ceska republika reagovala diskriminanim
zplsobem na problém nedobytnych pohledavek v Ceském bankovnim sektoru, a to zejmena
tim, e poskytla statni finanéni pomoc tfem ze &tyf bank Velké &tytky s vylougenim IPB a
tim vytvofila prostedi, ktere neumoziovalo preZiti IPB.

b) Nezajidténi predvidatelného a transparentniho ramce

348. Ceskd republika nezajistila predvidatelny a transparentni ramec pro investici
spolegnosti Saluka, zmatila-li legitimni o¢ekéavani spoletnosti Saluka ohledné zachézeni s
IPB bez odiivodnéného ospravedinéni.

349.  Zalobce argumentuje, Ze Ceska republika zmatila ofekavani spoletnosti Saluka

(a) rozpornymi a zavad&jicimi prohlageni o své politice vici bankovnimu
sektoru prodélavajicimu krizi a ospravedliiovanim vylougeni IPB z fad piijemct vefejné
podpory poskytnuté na zdchranu ostatnich bank s oddvodndnim, Ze jiz byla pln&
privatizovana; ‘

(b) nepredvidatelnym zvySenim zatéze tvorby opravnych poloZek k nedobytnym
pohledavkdm; a

(c) ponechanim bank bez Ginnych mechanismi umoZiiujicich vymahani
zajisténi uverh.
350. Tribunal posoudi legitimnost a odtvodnénost téchto ofekavani, a pokud byla

legitimni a odéivodn&na, zda je Ceska republika zmafila bez odiivodnéného ospravedInéni.

1) Odekéavani spolednosti Nomura, Ze s IPB
nebude zachazeno odlisné

351. Predng, otekavéni spoleCnosti Nomura, Ze vlada nebude fesit problém nedobytnych
pohledévek poskytnutim podpory bankam, se pry ptivodng zakladal na vyslovném ujisténi
poskytnutém v tomto smyslu tehdej$im ministrem financi. Zalobce dale argumentuje, Ze to
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bylo v souladu se zdvazky dodrZovat normy Evropské unie tykajici se vefejné podpory
piijatymi &eskou vladou v rémci dohody uzavtené s Evropskou komisi pred pfistoupenim k
Evropské unii (Evropska dohoda). Zalobce viak pfipousti, Ze at’ jiz bylo ujisténi ze strany
ministra financi jakékoli, nem&l pravo zavazovat piisti vlady. Nemohl zejména dat Zadné
uji¥téni, e privatizace ostatnich bank bude provedena stejnym zpisobem jako privatizace
IPB, tj. bez jakékoli finanéni pomoci od statu. Spolegnost Nomura proto neméla Zadny zaklad
pro olekavéni, Ze v budoucnu nedojde ke zmé&né vladni politiky zaméfené na problém
nedobytnych pohledavek bankovniho sektoru nebo ochoty vlady dodrZovat v priib&hu obdobi
predchézejiciho pfistoupeni k Evropské unii normy tykajici se vefejné podpory stanovené v
Evropské dohodg.

352,  7Zalobce vak tvrdi, ze spole¢nost Nomura legitimné olekavala, Ze pokud by Ceska
vlada zménila svou politiku a poskytla statni finan¢ni pomoc bankam za uéelem prekonani
,Systémového* problému nedobytnych pohledévek, bude takové FeSeni samo o sobé
,,Systémové", a proto nediskriminacni. Zalobce tvrdi, 7e Geska vldda zmafila tato ofekavani
vylouéenim IPB z fad ptijemci vefejné podpory poskytnuté jejim soutéZitelim. Takovéto
diskrimina&ni zachazeni bylo udajn& nepfedvidatelne.

353.  Tribunal poznamenava, Ze toto tvrzeni je v podstat& totozné s pfedchozim tvrzenim
Zalobce, podle kterého Ceska republika porusila standard ,nestranného a spravedlivého
zachézeni® svou diskrimina¢ni reakci na problém nedobytnych pohledavek v Ceském
bankovnim sektoru. Tribundl se proto s timto tvrzenim zabyval jiZ v kontextu prvniho tvrzeni
Zalobce.

ii) Nepiedvidatelné  zvySeni zitéZze tvorby
opravnych polozek k nedobytnym
pohledadvkam

354. Za druhé Zalobce argumentuje, Ze legitimni ocekavani spole¢nosti Nomura byla
zmarena tim, e CNB zavedla ptisn&j3i pravidla obezietného podnikani bank. CNB méla
radg&ji zavadst zm&ny ,,postupné®, aby banky mély &as se pfizplisobit.

355.  Zalovany namita, Ze spoleénost Nomura byla v dob&, kdy nabyla podil v IPB,
obeznamena s urditymi zm&nami regulatornich pfedpisi CNB, a Ze dal$i zmé&ny bylo moZné
zjevné predvidat.

356.  Tribunal poznamendvé, Ze zpfisnéni pravidel CNB o obezietném podnikédni bank
pFispélo k nesnazim suzujicim Cesky bankovni systém tim, Ze banky byly nuceny vytvaiet
vy$§i opravné polozky. Nasledkem toho se bankam dafilo plnit poZadavky kapitdlové
piimé&fenosti jests obtiZzn&ji, neZ tomu bylo predtim kviili problému nedobytnych pohledavek.

357. Na politiku zptisiovani regulatorniho reZimu prosazovanou CNB je vsak tieba
nahliZet v kontextu pfiprav Ceské republiky v souvislosti s jejim vstupem do Evropské unie.
CNB deklarovala zamér uvést sviij regulatorni rezim do souladu s normami Evropské unie. V
roce 1999 byl uveden do praxe Program Twinning tykajici se bankovniho dohledu, ktery byl
vypracovan za Ulelem pfiblizeni Ceské regulatorni metodologie a praktickeho provadéni
bankovniho dohledu normam Evropské unie.**
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358.  Lze jen st&Zi rozporovat, Ze tento vyvoj bylo mozno v roce 1998 piedvidat. Proto
spole¢nost Nomura nebyla opravnéna ofekavat, Ze CNB nezavede piisn&j$i pravidla pro
obezfetné podnikani bank, &imZ zm&ni regulatorni rdmec pro investici spole¢nosti Nomura do
akcif IPB. Spoletnost Nomura vSak nemohla predjimat diskriminaéni zptsob, kterym Ceskd
vlada reagovala na nesnaze, ve kterych se ocitl esky bankovni sektor, tj. vyloudeni IPB z fad
pkijemcti jakékoli stitni pomoci poskytnuté ostatnim tfem bankam Velké &tyiky za ucelem
prekonat jejich neschopnost splnit pozadavky kladené na vysi regulatorniho kapitalu. Touto
strankou postoje Ceské vlady viici bankovnimu sektoru se vak Tribundl jiz zabyval v
kontextu prvniho tvrzeni Zalobce.

i) Oceksvani spolednosti Nomura ohledné
pravniho ramce vymahani zajisténi aveérd

359. Mexzi stranami neni sporu o tom, Ze Ceské pravo nezajistovalo G¢inné mechanizmy
umoZiujici vymahat zajisténi Gvérd. CNB vyslovng uznala, Ze zpFisnénim regulatornich
pravidel obezietného podnikéni bank a zvysenim pozadavki na tvorbu opravnych polozek ve
skutetnosti reagovala na nedostatky v pravnim rémci zajisténi prév véfiteld pfi vymahani
pohledavek a realizaci zdstavnich prav a rovngZ na dal3{ instituciondlni nedostatky, které
bankam prakticky branily v realizaci zastav nemovitosti.

360. Tribundl shledavd, e vySe uvedené nedostatky pravniho reZimu musely byt
spole¢nosti Nomura zndmy v dob& provadénf jeji investice. OCekdvani, Ze takové nedostatky
budou eskymi zadkonodarci rychle odstrandny by byla neopodstatnénd. Proto, piestoze
absence pfiméfené ochrany prav véfiteli zcela jist€ pfispéla ke zhorSeni problému
nedobytnych pohleddvek, Tribunal nemiiZze konstatovat, Ze Ceska republika zmafila legitimni
a od@ivodnéna olekavani spoletnosti Nomura a porudila standard ,hestranného a
spravedlivého zachézeni* tim, Ze nezdokonalila pravni rémec v dobg, kdy to mohlo znamenat
pomoc pro spole¢nost Nomura.

c) Odmitnuti jednat v dobré viie

361.  Zalobce tvrdi, Ze zatimco spole¢nosti Saluka a Nomura, stejné jako IPB se intenzivn€
zabyvaly hledanim feSeni finan&nich problémi IPB, eskd vlida odmitla jednat v dobr¢ vife o
navrzich ptedloZenych ze strany IPB a jejich akcionafi. Ceské Ministerstvo financi a CNB se
idajn& mély namisto toho tajn& dohodnout a pfipravovat plan s CSOB, ktera méla zdjem o
nabyti podniku IPB. Zatimco pfedstirala, Ze vede Jednani s IPB a jejimi akcionafi, méla Ceska
vlada adajné jednat s CSOB jako tdastnik planu CSOB na prevzeti podniku IPB. Podle
tohoto planu (Patizsky plan) mé&l byt podnik IPB preveden na CSOB pod zaminkou nucené
spravy. Zalobce argumentuje, Ze toto jednani &eské vlady bylo neptiméfené a diskriminaéni.

362. Zalovany namita, ¥e tvrzeni Zalobce je bezpredmé&tné. Cesk4 vlada se ani tajné
- nedohodla s CSOB, ani se s ni nespojila na ukor IPB a jejich akcionait. Zalovany popira, Ze
existoval promySleny plan (PafiZsky plan) zbavit IPB kontroly nad jejim podnikem jeho
ptevodem na CSOB pomoci nucené spravy v IPB. CNB méla byt udajné spiSe nucena zavést
nucenou spravu, protoze IPB jiZ nespliiovala regulatorni poZadavky tykajici se jejiho
bankovniho podnikani. Jinym divodem pro& musel byt bankovni podnik IPB pfeveden na
CSOB bylo to, Ze neexistoval Zadny jiny strategicky investor, ktery by byl schopen zachranit
podnik IPB a pfipraven okamZité zasiahnout. Zalovany proto tvrdi, Ze jednani deské vlady
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bylo za danych okolnosti odiivodnéné, a Ze nebylo nijak spojeno s neospravedlnitelnou
diskriminaci proti IPB a jejim akcionaftim.

363. Posouzeni Tribunalu vychazi z toho, Ze jednéni Ceské republiky bylo nerovné a
nespravedlivé, pokud bezdiivodng zmatilo usili IPB a jejich akciond¥d v dobré vife vyfesit
krizi v bance. Vlada hostitelského stitu neni povinna akceptovat jakykoli navrh, ktery ji
investor predlozi s cilem piekonat kritickou finanéni situaci podobnou té, které Celila IPB.
Hostitelsky stat neni ani povinen upfednostnit navrh takového investora pied podobnymi
névrhy dal§ich osob. Investor je vSak opravnén ofekavat, Ze hostitelsky stat bere vaZné ndvrh,
ktery ma dostate¢ny potencial vyfesit problém a zabyva se jim objektivnim, transparentnim,
nepodjatym a nestrannym zpiisobem.

364.  Zalobce navrhl celou fadu dikazii o skutkovém stavu, které udajné podporuji jeho
tvrzeni, e Seskd vlada vyuZila svych pravomoci na jednostrannou podporu CSOB pii
realizaci jeji strategie na ziskani podniku IPB na tkor IPB a spole¢nosti Saluka. Konkrétni
podrobnosti a zejména logické usudky a zavery, které z nich lze dovodit, jsou vSak mezi
stranami pfedmé&tem ostrého sporu.

365. S ohledem na diikazy, které mu byly predloZeny, Tribunal povaZuje za uzitené
porovnat dva navzajem se prolinajici, pfesto viak rozlifitelné sméry vyvoje probihajici v
prvni poloving roku 2000: postupny vyvoj situace kolem nabyti IPB ze strany CSOB na jedné
stran& a vyvoj jednani mezi IPB a spole¢nostmi Saluka/Nomura a geskou vladou na druhé
strang.

1) Vyvoj situace v_prib&hu prvni poloviny
roku 2000

(a) I:Jloha vlady pii nabyti IPB ze strany
CSOB

366.  V lednu 2000 jiz bylo CSOB jasné, Zze miZe uskute¢nit sviij strategicky cil expanze
do sektoru retailového bankovnictvi jeding nabytim IPB. Zajem CSOB o toto nabyti byl,
pokud ne ,pfedmétem rozhovort® jak tvrdi Zalobce, tak alespoti vyjadfen na schiizce
generdlnfho feditele a predsedy predstavenstva CSOB Kavénka s ministrem financi
Mertlikem jiz 10. ledna 2000. Neni ziejmé, zda se v lednu a tnoru 2000 konaly dalsi
schizky.

367. 'V bieznu 2000 CSOB povéiila Consilium Rothchilds a Boston Consulting Group
zahéjenim piipravnych praci na vypracovéni struktury transakce nabyti IPB.

368. Dne 26. dubna 2000 CSOB ptipravila material o svych plénech na nabyti IPB pro
. piedlozeni Seské vladé. Tento materidl, nazvany ,,Podklady pro diskusi“ podival analyzu
stavu IPB, cilt CNB a ,hlavnich moZnosti“ nabizejicich se ¢eské vladg, kterymi bylo ,nic
nedslat”, ,svépomoc na strané IPB®, mprojednani transakce s tfeti osobou®“ a ,uplnad
intervence®. Posledni dvé moZnosti jednoznatné na jedné strané pogitaly se vstupem
strategického partnera do IPB a s nucenou spravou (o které se viak uvadélo, Ze se na ni
obecné nahliZ{ jako na tu nejzazs{ moZnost) na strané druhé. Ponévadz ,,svépomoc” jiZ nebyla
za danych okolnosti panujicich v IPB pokladéna za prichodnou mozZnost feSeni, bylo
,projednéni transakce” pokladéno za druhou nejlepsi mozZnost pfi presvédCovani CNB,
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zatimco ,,aplnd intervence* méla zdstat ,,v&rohodnym potencidlnim bi¢em* na IPB/spole¢nost
Nomura pro usnadnéni postupu.

369. Dne 30. kv&tna 2000 generalni feditel a predseda predstavenstva CSOB Kavanek
predloZil n&kolik dokumenti na schiizce konané v PafiZi za Gasti Ceského ministra financi
Mertlika, guvernéra CNB ToSovského a presidenta mateiské spolecnosti CSOB, spolegnosti
KBC, pana Remi Vermeirena, ktefi se tam téhoZ dne Ucastnili bankovni konference. Mezi
tyto dokumenty predloZené generalnim feditelem Kavénkem, které Zalobce spoletnd
oznaluje jako ,Pafizsky plan®, naleZel ,Predb&Zny pfistup k obchodnimu pfipadu Indie-
Kartago“® (ve kterém CSOB vysvétlila potencidlni synergické efekty, které mohly byt
otekavany od spojeni CSOB a IPB), ,pfipravenost jednat“ na strang CSOB (ve smyslu
pFipravenosti a schopnosti CSOB zvlddnout zaglen&ni IPB do CSOB) a ,,Prehled transakéni
struktury* (kde se vysvétluji jednotlivé kroky postupu, ktery je nutno provést pro zaClenéni
IPB do CSOB).

370. Ve dvou pfilohach pfipojenych k posledné uvedenému dokumentu CSOB podrobngji
vysvétlila dv& alternativni strategie pro pfevzeti IPB: za prvé ,transakéni struktura, jiZ m4 byt
uZito v ptipadé transakce projednané s Indii*; za druhé ,.transakénf struktura, jiZ ma byt uZito
pii variant& nucené spravy v Indii®. Prvni ,transakéni struktura® byla charakterizovana jako
struktura, kterd neni bez pravnich, politickych a realiza¢nich rizik; bylo vSak zdlraznéno, Ze
,bude potencidlng ptedstavovat (moznd i jedinou [sic]) strukturu, kterd s ohledem na
moZnosti dostupné podle soucasnych &eskych pravnich predpist fesi cil rychlého prevodu
podniku Indie do Kartdga®. Druhd ,transakéni struktura® byla oznacena jako neobvykld a
ktera rovnéZ neni prosta pravnich, politickych a realiza¢nich rizik; bylo vSak také
zdlraznéno, Ze ,.bude potencialné predstavovat (moZna i jedinou [sic]) strukturu, kterd s
ohledem na moZnosti dostupné podle soudasnych Ceskych pravnich predpisi fesi cile co
nejmensiho zapojeni nuceného spravce a rychlého pfevodu podniku Indie do Kartaga®.

371.  V ocekavani pafizské schizky napsal dne 26. kvétna 2000 piedseda predstavenstva
CSOB Kavének dopis ministru financi, v ndmz vyjadiil ofekdvani, Ze pafiZskd schizka
»prisp&je k dal§imu pFiznivému vyvoji pfedmétné véci®. Nicméné presnd povaha a obsah
jednani na pafiZské schiizce jsou pfedmétem sporu mezi stranami a zistdvaji nejasné.

372. Dne 13. Cervna 2000 poté, co jiZz vypukl druhy run na IPB, viceguvernér CNB
Niedermayer, jednajici za ad hoc sestavenou pracovni skupinu, jeZ méla za ukol urdit feSeni
pro IPB véetng prevodu jejiho podniku na strategického investora, pozddal CSOB, aby do
9:00 hodin dopoledne nésledujiciho dne predloZila ,,kooperativni* nadvrh na prevzeti IPB.

373. Dne 14, gervna 2000 generalni feditel a piedseda predstavenstva CSOB Kavéanek
napsal dopis viceguvernérovi CNB Niedermayerovi s podrobnym ndvrhem na prevzeti IPB,
ktery mé byt projednan se spoleCnosti Nomura. V dopise se jednoznaéné konstatovalo, Ze je
_ nutno poéitat s tim, Ze se stat bude podilet na rizicich a ztratéch spojenych s operaci. V dopise
" se viak soucasné uvadslo, e spolenost Nomura vyjadfila svij nezdjem o navrh. Zalobce
popfel, Ze by spolenost Nomura byla ve skuteCnosti kontaktovana za Gelem projedndni
tohoto navrhu.

374.  Téhoz dne 14. dervna 2000 byl feditel sekce vefejné podpory UOHS Kamil
Rudolecky informovén svym nadfizenym, Dr. Buchtou, o pfedpoklddané vefejné podpofe pro
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[PB/CSOB v ptipadg, Ze CSOB pievezme podnik IPB. Predpokladalo se, Ze bude nutno
udélit vyjimku z obecného zékazu vefejné podpory.

375.  Dne 15. Servna 2000 zasedala &eské vlada za ucelem posouzeni situace v IPB. Porada
kabinetu vychézela z ,,Podkladd pro zaseddni vlady Ceské republiky* vypracovanych a
predloZenych ministrem financi Mertlikem a guvernérem CNB Tosovskym. ,Podklady*
potitaly se dvéma alternativnimi feSenimi: kooperativnim fe§enim za G&asti akcionari IPB a
nekooperativnim fefenim spogivajicim v zavedeni nucené spravy spolu s rychlym prodejem
strategickému investorovi. V piiloze € 3 k ,Podkladim*“ byla za strategického investora
jednoznaéné oznacena CSOB. Rovn&? v ,,Podkladech® se vyslovn& uvadélo, Ze jakékoli
feSeni ,,nutné vyzaduje podporu ze strany statu®.

376. Zalobce tvrdi, Ze kabinetu bylo ve v§i véZnosti pfedneseno pouze nekooperativni
feSeni, priemz CSOB byla jedingm kandidétem, o némZ se uvaZovalo jako o strategickém
investorovi pro IPB. Zalovany tvrdi, Ze kabinet byl ¥4dn& informovéan o obou alternativnich
fedenich, v&etns kooperativniho feseni. At tomu bylo jakkoli, vlada usnesenim &. 622 ze dne
15. ervna 2000 schvélila a doporucila zavedeni nucené spravy v IPB za ucelem jejiho
nasledného prodeje CSOB jako strategickému investorovi, poskytnuti vladni zaruky na aktiva
IPB ve prospéch CSOB, a vydani vladni zaruky ve prospéch CNB na kryti ztrat plynoucich
ze slibu od¥kodnéni, ktery CNB u&ini ve prospéch CSOB za dluhy prevzaté od IPB a ztraty,
které CSOB utrpi v souvislosti s pfevzetim podniku IPB.

377.  Dne 16. &ervna 2000 se CNB rozhodla zavést nucenou sprévu v IPB a jmenovala p.
Statika nucenym sprévcem (4. jakdsi obdoba sprévce konkursni podstaty). P. Staiikovi byly
predany vyslovné pokyny, aby ,.provedl viechna opatfeni, ktera povedou k urychlenemu
prodeji spolecnosti do vlastnictvi [CSOB], coby jejiho strategického partnera. Byla mu
rovn&Z piislibena ,,zv1astni prémie” za provedeni tohoto pokynu.

378. Dne 19. &ervna 2000 byl podnik IPB pieveden na CSOB. Ministerstvo financi
poskytlo zaruku predpokladanou v usneseni vlady &. 622 a CNB podepsala slib odskodnéni
za jakakoli rizika a ztraty, ktery si vyZadala CSOB. Tého¥ dne rovnéz UOHS (ktery byl
formalng informovan o vladni zéruce a slibu odskodnéni ve prospéch IPB/CSOB den
predtim) vydal rozhodnut{ udglit pro tuto finanéni pomoc statu vyjimku ze zakonného zakazu
veFejné podpory ve smyslu zakona o vefejné podpofe.

(b) Uloha vlady pii pokusech IPB a
spoleénosti Saluka/Nomura
dojednat kooperativni feSeni

379.  Spoleénost Nomura zaala hledat strategického partnera pro IPB v ¥jnu 1999. Od
samého potatku bylo ziejmé, Ze bude nezbytné zapojeni ¢eské vlady, a to nejen s ohledem na

“nutnost ziskani riznych souhlast od &eskych regulatornich organd, ale zejména ohledné
statni finanéni pomoci, bez niZ by soukromi investofi nepokladali investici do IPB za lédkavou
vzhledem ke zjisténim CNB, Ze IPB vytvéfela mnohem niZsi opravné polozky, nez méla, a Ze
nemsdla dostate¢nou vysi regulatorniho kapitalu.

380. Byla zahdjena jednani mezi zastupci CNB a Ministerstva financi na jedné stran€ a
zastupci IPB a spolenosti Saluka/Nomura na druhé strané.
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381.  Zda se, Ze predstavitelé CNB a Ministerstva financi ptivodng ogekavali feSeni v rezii
spole¢nosti Nomura, protoZe se domnivali, Ze spoleCnost Nomura, coby nejv&tsi akcionaf
IPB (prostiednictvim spolegnosti Saluka) se pokusi uchovat svou investici do IPB a vést Usili
vyfesit problémy IPB bud'to provedenim dalSich kapitalovych injekei do IPB anebo
vyhledanim strategického investora pro IPB. Z diikazi piedloZenych Tribunalu vyplyva, Ze
n&ktet{ predstavitelé vlady a CNB ve skutenosti pokladali samotnou spole¢nost
Saluka/Nomura za de facto strategického investora, jehoz ukolem bylo napomahat IPB pfi
prekonavani jejich nesnazi.*® Spoleénost Nomura vSak vidy trvala na své roli portfoliového
investora a podminila svou pfipravenost zachrénit IPB finanéni pomoci ze strany statu, kterou
Ceska republika nebyla za t€chto okolnosti ochotna poskytnout.

382.  Brzy se ukazalo, Ze n€které zahrani¢ni finanéni instituce zaginaji projevovat zajem o
mo¥nost stat se strategickym partnerem IPB, zejména konsorcium tvofené spole¢nostmi
Allianz a HypoVereinsbank, kterou pozdgji nahradila spolecnost UniCredito.

383.  V prosinci 1999 spole¢nost Nomura navrhla slougeni IPB a CS, ponévadz spolenost
Allianz zvaZovala nabidku jak pro IPB, tak pro CS. Tento navrh byl statem odmitnut, protoZe
jiz probihalo vefejné vybérové #izeni na koupi statniho podilu v CS a jednani s rakouskou
Erste Bank (které byla CS nakonec prodéna) se nachazela v konedné etape.

384. 'V Gnoru a bfeznu 2000 IPB a spolecnost Nomura vypracovaly navrh na slougeni 1PB
a KB. Tento navrh byl viadou rovn&z odmitnut, protoZe by byl vedl ke spojeni dvou bank, jeZ
obg& vyzadovaly konsolidaci a podstatnou pomoc.

385. Rovn&Z b&hem tnora a bfezna 2000 zéstupce teditele spole&nosti Nomura Jackson
zah4jil jednani s viceguvernérem CNB Niedermayerem o ndvrhu ,Memoranda o vzdjemném
porozumeéni o restrukturalizaci IPB mezi spole¢nosti Nomura ve spolupraci s akcionafi IPB a
s Ceskou republikou” (, MOU®). Ukelem spoluprace m&lo byt ,,spojeni zdrojd soukromého a
vefejného sektoru®. Spole¢nost Nomura vyslovné deklarovala ochotu investovat do IPB ,,za
obchodnich podminek aplikovatelnych na srovnatelné investice provadéné investory v
soukromém sektoru®, véetngé Gcasti spoletnosti Nomura na zvy$ent kapitalu IPB. Stejn€ jasné
viak prohlasila, Ze od ¢NB a ministerstva financi se poZaduje, aby zajistili statni opatfeni na
podporu IPB, véetn& koup& podiizeného dluhu a potencialni GZasti na zvySeni kapitdlu.
Memorandum bylo eskou stranou definitivné odmitnuto z d@ivodu, Ze neobsahovalo Zadné
konkrétni kroky, které spole¢nost Nomura podnikne za &elem feSeni problému IPB, a Ze v
ném nebylo ujidténi, Ze statni finanni vklad bude vynaloZen efektivné nebo Ze neskon¢i v
rukou akcionat nebo vedeni IPB.

386. Dne 14. biezna pfedseda vlady Ceské republiky vyjadtil nézor, Ze poskytnuti vefejné
podpory IPB zdvisi na tom, zda spoleénost Nomura poskytne novy kapitdl do IPB.
Spoleénost Nomura proto 3. dubna 2000 opakovala své stanovisko, Ze neni ochotna fesit
problém kapitalové pfimétenosti IPB bez statni podpory.

387.  Piiblizné v poloving biezna 2000 ministr financi a CNB 0dajng ztratili divéru ve
spolegnost Nomura, tj. pfesvédcent, 7e spolednost Nomura bude schopna predlozit schiidné
feseni pro IPB. Ministr financi se napfiété odmitl osobné setkavat se zéstupci spolecnosti
Nomura. Namisto toho on a guvernér CNB jmenovali zastupce (ndméstka ministra financi
Mladka a viceguvernéra CNB Niedermayera), aby jednali se spoleénostmi Saluka/IPB. Ti
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méli pouze povéfeni bez rozhodovacich pravomoci (,soft mandate*) a mohli se UCastnit
pouze neoficialnich setkani konanych mimo pidu ministerstva.

388. Dne 14. dubna 2000 IPB piedlozila CNB navrh ,,Opatieni ke stabilizaci IPB.
Upravené znéni tohoto navrhu bylo pfedloZeno CNB v kv&tnu 2000. Navrh se zabyval
zkoumanim riiznych moZnosti zéchrany IPB z jeji neudrZitelné situace ,,preklenovacimi
opatienimi® a “stabilizadnimi opatfenimi®, ve kterych se znovu objevovala my$lenka sloueni
IPB a KB stejné jako vyhledavéni strategického partnera. V3echna feSeni zkoumana v navrhu
v kazdém ptipadé vyzadovala finanéni pomoc od statu. Navrh viak piedvidal, Ze ,,ohledn&
hlavniho feseni souvisejiciho se vstupem strategického partnera by méla byt potfebna vladni
podpora zaméfena na tu &ést portfolia tveéri a aktiv, které vznikly p¥ed privatizaci IPB a je
srovnatelna s portfolii KB a CS, kde je vladni pomoc poskytovana®. Névrh byl odmitnut jako
neakceptovatelny, protoZe nezajitoval statu dostateénou kontrolu nad procesem
restrukturalizace.

389. 'V dubnu a kvétnu 2000 spolenost Nomura dosahla jistého pokroku v usili najit
strategického partnera pro IPB. Zijem konsorcia Allianz/UniCredito nabyval stile
konkrétn&j$i obrysy. Ministr financi Mertlik se setkal se zastupci konsorcia
Allianz/UniCredito, kteti mu ptedlozili ndvrhy podobné ndvrhim CSOB, tj. Ze maji zdjem 0
koupi aktiv IPB. Dne 22. kv&tna 2000 spole¢nost UniCredito zah4jila provérku (,,due
diligence*) IPB a 26. kvétna 2000 skute¢n& ptedloZila navrh na koupi aktiv IPB s pocate¢ni
nabidkou za IPB ve vysi v rozmezi 25-30 miliard K& (coZ predstavovalo dvojnésobek jeji
G&etni hodnoty, ktera podiéhala dalsi dohod€) s tim, Ze je ochotna zaplatit i vyS8i cenu.
Konsorcium Allianz/UniCredito se viak vyjadiilo jasn& v tom smyslu, Ze jeho ochota nabyt
aktiva IPB je podminéna zarukou a slibem od3kodnéni ze strany geského stitu. Konsorcium
Allianz/UniCredito navic chtélo prové&fovat stav IPB nékolik mésicu.

390. V téze dobé také zéastupci CSOB jednali s predstaviteli spole€nosti Nomura s cilem
projednat potencialni vstup CSOB jako strategického partnera do IPB. CSOB dala
spolenosti Nomura jasné najevo, Ze pokud chce IPB ziskat vladni podporu, potfebuje CSOB.
Tyto rozhovory viak nevedly nikam, protozZe CSOB chtgla nejprve prevzit IPB a podminky
akvizice sjednat teprve ndslednd. To nebylo (moZnd nikoli prekvapivé) pro spolenost
Nomura pfijatelné.

391. Dne 2. kvétna 2000 guvernér CNB Togovsky vyjadiil v dopise ministrovi financi
Mertlikovi jistou nespokojenost s jedndnimi mezi Ceskou vladou a spole¢nostmi
Saluka/Nomura. Psal:

Jak je Vam dobfe zndmo z fady pracovnich jednani, CNB vedle plnéni své zakonné
povinnosti vykonu bankovniho dohledu rovn&Zz pecuje o stabilitu finanéniho systému
a spolu se zéstupci Ministerstva financi a Fondu narodniho majetku zahéjila
rozhovory s hlavnim akcionafem banky [tj. spole€nosti Saluka/Nomura] a piispiva k
préci pracovni skupiny, jejiZ zfizeni pfed n&jakou dobou iniciovala.

Vy3e uvedena price vedla k 3ir§imu pochopen situace, vyjasnila nékteré nazory a
priority, dosud v3ak nevedla k dostatecn& rychlému a jasnému postupu. Problémem
neni pouze pomald komunikace s hlavnim akcionafem [tj. spolecnosti
Saluka/Nomura], jeho nejasné postaveni v bance a jistd neochota projednat konkrétni
postup, aviak také urcita ,polooficidlnost komunikace mezi statem, akcionafem a
bankou na viech Grovnich s vyjimkou dohledu. :
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Guvernér Togovsky viak také uvedl zdkladni podminky uspé&$ného feSeni:

vivr

Domnivam se, Ze nejnutn&jsi je urychlit a upfesnit prace a tim zabranit vzniku je§té
vy§iich nékladd. Z tohoto divodu mi dovolte, abych Vés seznémil s diivody a se
zavéry, ke kterym jsem spolu se svymi pracovniky dospél ohledné situace:

a) bez ohledu na konkrétni vysledky auditu nebo dohledu CNB v IPB je
moZné se domnivat, e bez podstatného posileni kapitalu banky nebo
oti%téni aktiv nebude banka schopna déle existovat,

b) z tohoto hlediska se jevi byt nepravdépodobné, Ze planovany prodej banky
novému strategickému investorovi je uskuteénitelny jako obchodni
transakce bez podpory statu.

Na zavér dopisu byly uvedeny tfi moZnosti dal§tho postupu: stabilizace IPB soukromym
subjektem s podporou statu (této moznosti guvernér daval piednost pod podminkou, Ze by si
stat zachoval uréitou kontrolu nad celym procesem), znarodnéni banky (moznost udajné
souvisejici se znadnym rizikem), likvidace nebo konkurs (moZnost oznatend za zcela
nezadouci).

392.  Zanedlouho poté CNB vyzvala spole¢nost Nomura, aby navézala kontakt s ministrem
financi a navézala formalni dialog o budoucnosti IPB. Aviak dopisy z 5., 8. a 9. kvétna 2000,
ve kterych spolednost Nomura vyjadrila ochotu vyhovét vyzveé CNB tykajici se injekce
nového kapitalu do IPB a opatfit az 13,2 miliard K& nového kapitélu pro zvySeni kapitalu
nechal ministr bez jakékoli odpovédi.

393.  Spolednost Nomura i nadale pokradovala ve svém Usili setkat se s vysoce
postavenymi vladnimi Ufedniky s cilem najit feSeni pro IPB. Pfedstavitelim ministerstva
financi a CNB byly 9., 18. a 24. kvétna 2000 zaslany dalsf dopisy.

394. Dne 18. kvétna 2000 namé&stek ministra financi Mladek informoval spole¢nost
Nomura, ¢ ministerstvo financi hodla znarodnit IPB a navrhl, aby spole¢nost Nomura
prodala akcie IPB drzené spoleCnosti Saluka za symbolickou cenu 1 euro. Navic p. Racocha
za CNB vysvétlil, Ze pokud ani IPB, ani jeji akcionafi nevyiesi problémy IPB, zavede CNB v
IPB nucenou spravi. Z&dny z navrhd neodpovidal t€m, kterym déaval pfednost guvernér
Togovsky ve vyde uvedeném dopisu z 2. kvétna 2000 zaslaném ministrovi financi.

395. Dne 24. kvétna 2000 spolenost Nomura piedloZila predsedovi vlady dal3i navrh
(,,Zajisténi budoucnosti pro IPB®). Tykal se kapitdlové injekce na zvySeni kapitdlu o 20
miliard K& ze strany spolenosti Nomura, prodej 51% akcii IPB konsorciu
Allianz/UniCredito a CSOB/KBC s tim, ze KoB poskytne zéruku za rozvahu IPB. Stejny
~ navrh byl ptedloZen ndméstkovi ministra financi Mladkovi dne 25. kvétna 2000. Dne 29.
kv&tna 2000 p. Mladek navrh odmitl, piicemz nejvazngj3i obavy plynuly z toho, Ze se znovu
potitalo s pfimou podporou IPB, aniZ by stét jakkoli kontroloval pouZiti prostiedkd. Pfesn&ji
feteno, p. Mlddek prohlasil navrh tykajici se poskytnuti zaruky nové obchodni bance za
rozvahu IPB ze strany KoB za neakceptovatelny. Namisto toho p. Mladek znovu zopakoval
svlij ndvrh, e by spoletnost Nomura méla prodat akcie IPB drzené spolenosti Saluka za
symbolickou cenu 1 euro.
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396.  Spoletnost Nomura nasledné zaslala dopis panu Mladkovi s ndvrhem, aby
Ministerstvo financi navrhlo zmé&nu nabidky spole¢nosti Nomura tak, aby byla pro
ministerstvo akceptovatelna. Dne 31. kvé&tna 2000 vak ministerstvo odmitlo se spolecnosti
Nomura za Géelem zvazeni jakéhokoli FeSeni tykajiciho se IPB oficialné komunikovat.

397. Dne 1. ¢ervna 2000 oznamila vlada spole¢nosti Nomura, Ze stitni pomoc ptijde
pouze tehdy, pokud spole€nost Nomura ziska 51% podil v IPB (4. pokud nabude dal3ich 5%,
protoZe spole¢nost Saluka jiZ drZela 46%).

398. Dne 2. dervna 2000 vlada zopakovala svij navrh 1 eura. Dne 4. a 5. Cervna se
spole¢nost Nomura pokusila vyhovét tomuto navrhu tim, ¥e naméstkovi ministra financi
Mladkovi a viceguvernérovi CNB Niedermayerovi predloZila tfi alternativni feSeni s cilem
umoznit vstup strategického investora:

(H) Spole¢nost Nomura zajisti ptevod 51% akcii IPB na vladu ndhradou za
pFijatelnou finanéni pomoc. Kupni cena bude ginit 1 euro za 46.16% (4j. za podil, ktery jiz
spolenost Saluka drzi v IPB) a trzni cenu za zbyvajici akcie (které spole¢nost Saluka bude
muset teprve koupit). Akcie IPB budou nasledng prodany za jejich kupni cenu investorovi z
oblasti obchodniho bankovnictvi predem dohodnutému mezi vladou, CNB a spole&nosti
Nomura. Tento akcionéf ze sféry obchodniho bankovnictvi provede rekapitalizaci IPB a ujme
se fidici kontroly za ptedem sjednanych podminek.

(2) Spole¢nost Nomura zajisti rekapitalizaci IPB vkladem nového kapitalu ve
vy§i 20 miliard K& nahradou za pfijatelnou financni pomoc. Soudasné a nové akcie IPB
budou ndsledn& prodany akcionafi z oblasti obchodniho bankovnictvi, ktery se stane
akcionatem ovlddajicim IPB. Tento akciondt z oblasti obchodniho bankovnictvi provede
rekapitalizaci IPB a ujme se Fidici kontroly.

3) Spoleénost Nomura zajisti prodej 51% podilu v IPB do vlastnictvi CNB nebo
vlady za odpovidajici trzni hodnotu definovanou jako 116 K& za jednu akcii predstavujici
pramérnou kupni cenu prodéavajiciho.

Ani jeden z téchto ndvrhd nebyl vlddou povaZovan za pfijatelny, pfedeviim z divodu
vnimaného spojeni s pfimou finan¢ni pomoci statu pro spole¢nost Nomura nebo z divodu
predpokladaného prevzeti viech ztrat IPB a néaklada spojenych s jeji restrukturalizaci statem.

399. Néslednd kolem 6. &ervna 2000 se spole¢nost Nomura zaméfovala na feSeni
prostfednictvim prodeje aktiv.

400. Dne 7. Cervna 2000 naméstek ministra financi Mladek znovu naléhal na spolecnost
Nomura, aby akceptovala navrh 1 eura, jinak bude IPB ,,vyfizend®.

401. 'V patek 9. &ervna 2000 Ceskd tiskova kancelat CTK informovala, Ze naméstek
ministra financi Zelinka prohlasil, Ze

[u]valeni nucené spravy dava smysl, protoZe jednani s potencialnim investorem
dospéla do pokrogilého stadia a existuje nebezpeli, 7e banka mezitim zkrachuje.
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I kdyZ nucend sprava neznamena zmrazeni vkladi, Zelinka nevidi Zadnou jinou
moZnost jak ochrénit banku pfed invazi ze strany jejich klientd.

402. 'V priibghu bankovniho runu na IPB, ktery zagal nasledujici pondgli, 12. Eervna 2000,
spole¢nost Nomura jménem spolecnosti Saluka i nadale pokragovala v hledani feSeni. Dne
14. gervna 2000 spole¢nost Nomura pfedlozila novy navrh ministerstvu financi, CNB a
predsedovi vlady (,,Navrh IPB“). Tento navrh byl rovnéz schvalen predstavenstvem a dozor¢i
radou IPB. Podle tohoto navrhu by IPB pievedla sviij bankovni podnik na KoB za 1 K¢ za
litelem nasledného prodeje dlouhodobému partnerovi z oblasti obchodniho bankovnictvi
pFijatelnému pro vladu (tj. Allianz/UniCredito nebo CSOB/KBC). Néavrh rovnéz konstatoval
pfipravenost IPB uzavfit tuto transakci do 16. Eervna 2000.

403. Podle tohoto navrhu by KoB byla poskytla omezenou stitni pomoc nezbytnou pro
uskutetnéni prodeje strategickému partnerovi. Vynos z prodeje by pak byl rozdélen vIad¢ na
thradu vydajt spojenych s poskytnutim finanéni pomoci a ptipadny zbytek vynosu z prodeje
by se rozd&lil mezi IPB a vladu.

404. Dne 15. &ervna 2000 se zéstupci spolednosti Nomura setkali s pfedstaviteli CNB a
Ministerstva financi, véetné naméstka ministra financi Mladka, s cilem projednat Navrh IPB.
Ceskd strana spatfovala v Néavrhu IPB spojeni s vaZnymi ekonomickymi, pravnimi a
organizatnimi riziky. Divodem obav Ceské strany byla hlavn& nejistota ohledné rozsahu
aktiv IPB, na ktera by se nevztahoval navrzeny pfevod do KoB, ale zlstala by v drZeni IPB,
zejména aktiva patiici fondu Tritton zf{zenému ze strany IPB. J ednanf trvalo az do vecernich
hodin a po jeho skon&eni si strany vyméiiovaly e-mailové zpravy. Posledni e-mail kon¢il
slovy, ¥e tym ministerstva financi ,ted’ plijde domi a bude pokradovat zitra rano®. To
zanechalo v zéstupcich spolegnosti Nomura dojem, Ze Navrh IPB byl v zasadé dojednan a Ze
jednéani budou pokragovat nasledujiciho dne. Tento dojem se ukazal byt mylny.

405. Dne 15. dervna 2000 veder zasedala vlada (tj. predsednictvo kabinetu) a zvazovala
situaci IPB. Podklady, z nichZ predsednictvo kabinetu pfi diskuzich vychazelo, uvadély jak
moznost kooperativniho feseni, tak zavedeni nucené spravy. AvSak dvé kooperativni feSeni (z
nichZ jedno vychazelo z prodeje podilu spolecnosti Saluka v IPB statu a druhé spocivalo v
prodeji &asti aktiv IPB do KoB) byla zmingna pouze v kratkosti. Hlavni pozornost se
zam&fila na navrh CSOB na zavedeni nucené spravy s naslednym rychlym prodejem samotné
CSOB jako strategickému investorovi. V1ada kazdopadn€ dala piednost zavedeni nucené
spravy v IPB s cilem nasledného prodeje podniku IPB do vlastnictvi CSOB za vyse
uvedenych podminek.

406.  Zalobce argumentuje, Ze Navrh IPB by byl daleko lepsim obchodem, a Ze vlada proto
nezvolila Fe$eni spojené s nejniZ§imi néklady pro statni rozpocet. Zalovany namita, Ze poté,
co zatal run na IPB a likvidita IPB se prudce zhorsila, byla nucend spréva nevyhnutelnd a
. CSOB byla jedinou bankou, ktera byla z hlediska Fidici kapacity pfipravena okamZité
zasdhnout na zachranu bankovniho podniku IPB.

ii) Zjistén{ Tribunalu

407. S ohledem na viechny skutkové okolnosti tykajici se role, kterou Ceské vlada sehrala
pti Gsp&$ném nabyti podniku IPB ze strany CSOB a pfi netsp&dnych pokusech jak IPB tak
spoletnosti Saluka/Nomura nalézt kooperativni feSeni, Tribunél z niZe uvedenych divodil

82



R N T VA

shledava, Ze jednani Ceské republiky viiti IPB a spoletnostem Saluka/Nomura ohledné
investice spole&nosti Saluka do akcif IPB, bylo nerovné a nespravedlivé, a to zejména v tom,
e Ministerstvo financi a CNB bezdiivodné zmafily usili vynaloZené v dobré vite ze strany
IPB a jejich akcionafd za Uelem vyieSeni krize banky. Ceska vlada se nezabyvala navrhy
IPB, ani nabidkami piedloZenymi ze strany spole¢nosti Saluka/Nomura nepodjat€, nestranné,
transparentné a konzistentn& a neodiivodnéné odmitla komunikovat adekvatnim zplsobem s
IPB a se spole&nostmi Saluka/Nomura.

(a) Absence nestrannosti

408.  Ceska vlada nejednala s IPB a s jejim akcionafem, spole¢nostmi Saluka/Nomura na
jedné strané a s CSOB na druhé stran€ nepodjaté a nestranné.

409.  Z dikazh predloZenych Tribundlu vyplyvd, Ze jak CSOB, tak IPB a jeji akcionat,
spolegnosti Saluka/Nomura nepochybné potiebovaly soucinnost Eeské vlady, aby realizovaly
své plany na nabyti podniku IPB nebo nalezeni strategického investora pro IPB. Zapojeni
eské vlady bylo nevyhnutelné z hlediska ziskéni riznych souhlasi, které byla nutno ziskat
od &eskych regulatornich organd, jakoZ i z hlediska statni finan¢ni pomoci, bez které by ani
CSOB, ani Z4adny jiny soukromy investor, v&etn& spole¢nosti Saluka/Nomura, nepokladal
provedeni injekce nového kapitélu, strategické investice nebo pfevzeti podniku IPB za lékavé
vzhledem k finanénim nesndzim IPB. Konsorcium Allianz/UniCredito navic tento fakt s
dostate¢nou jasnosti konstatovalo.

410. Je viak stejnd jasné, e pouze CSOB se ze strany &eské vlady setkdvala s takovou
mirou odezvy, kterd byla nezbytnym pfedpokladem pro Usp&ch pfi hledani strategicke
investice nebo. pfevzeti podniku IPB. Zejména byly Ministerstvo financi a CNB vizdy
naklonény pfijiméni informaci o planu CSOB na nabyti IPB, projednani strategie CSOB a
nakonec i pfispéni k jeji realizaci jak z hlediska poskytnuti nezbytnych regulatornich
souhlasi, tak z hlediska zna¢né statni finanéni pomoci.

411. Neni v zésad& nic nespravného na rozhodovani vlady ve prospéch investora, ktery je
rozhodnuty, pfipraveny a schopny zachovat podnikani dileZité banky trpici vaZnymi
finan&nimi problémy jako naptiklad IPB. Je také velmi pochybné, zda se 1ze o n&jaké vladé
domnivat, Ze je podle mezindrodniho prava povinna zvolit vZdy tu nejméné nakladnou
alternativu a neplytvat pendzi datiovych poplatnikd. Avsak vlada, ktera je vazédna standardem
nestranného a spravedlivého zachazeni se zahrani¢nimi investory, se nemfiiZe vyhnout
povinnosti nélezit& p¥ihlizet k usili vyfesit problémy banky vyvijenému v dobré vife
zahrani¢nim investorem, ktery v této bance drzi podstatny balik akcii.

412. 'V piipadu predloZzeném Tribundlu byla Eeskd vlada jiz v dosti Casném stadiu
rozhodnuta dat pfednost CSOB. Od poloviny bfezna 2000 — tfi mésice pfedtim, neZ v IPB

~musela byt zavedena nucend sprava — ministr financi odmital dalSi setkdni se zdstupci

spolednosti Saluka/Nomura a tim indikoval, Ze jiZ nepovaZuje ndvrhy spolecnosti
Saluka/Nomura pii feSeni problémi IPB za uZite¢né. VazZnost veSkerych jednani o
alternativnich feSeni s IPB nebo se spole€nostmi Saluka/Nomura tim byla t€Zce naruSena v
pomérné &asném stadiu v dobg, kdy jesté existoval &as pro alternativni kooperativni feSeni.
Neschopnost nalézt v&as proveditelné kooperativni FeSenf vyustila v situaci, za niZ se
zavedeni nucené spravy v IPB mohlo zdat nevyhnutelnym a CSOB se mohla jevit jedinou
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moZnosti nabizejici se pro okamZitou zéchranu bankovniho podniku IPB, jeZ se nachazela v
bezprostiednim nebezpeci padu.

413.  Nestranné zabyvani se takovou situaci by vyZadovalo, aby se vlada (tj. pfedsednictvo
kabinetu) na svém zaseddni konaném ve veernich hodinidch 15. Cervna 2000 vénovala
dv&ma kooperativnim feSenim navrZenym spole¢nosti Nomura (z nichZ jedno vychézelo z
prodeje podilu spolecnosti Saluka v IPB statu a druhé spocivalo v prodeji ¢asti aktiv IPB do
KoB) stejnou pozornost, jakd byla v&novana nekooperativnimu feSeni, kterému v té dob&
dévala prednost CSOB. Tribunal nabyl dostategného presvédéeni, Ze ve skutednosti doslo k
opaku: kooperativni feSeni se zapojenim spole¢nosti Nomura a IPB nebyla se v§i vaznosti
zvézena, protoZe se v daném stadiu pfedsednictvu kabinetu jevila jako neuspokojivd, a to at’
jiz z jakychkoli diivodu, pfi€emz jiz bylo rozhodnuto, Ze nucend sprava a nasledny prevod
podniku IPB do CSOB je prvni volbou vlady. Tribunal poznamenava, Ze den pred zasedanim
kabinetu (tj. 14. Cervna 2000), byl jiz feditel sekce vefejné podpory UOHS Rudolecky
informovan svym nadfizenym, Dr. Buchtou, o pfedpokladané finanéni pomoci pro
IPB/CSOB v ptipad¥, e CSOB pievezme podnik IPB, protoZe vlada predpokladala, Ze bude
nutno udglit vyjimku ze zakazu verejné podpory.

414, Kromé& toho nebylo ponechino na obvyklém uvéZeni nuceného spravce najit
nejvhodnéjsi feSeni pro budoucnost IPB na zaklad& objektivniho a nepodjatého posouzeni
v8ech relevantnich faktord. Namisto toho obdrzel pokyn od vlady, aby okamZité provedl
pevod podniku IPB do CSOB a byla mu dokonce poskytnuta finanéni pobidka, aby se idil
vyluéné pokynem vlady.

415.  Rozhodujicim prvkem zvyhodiiujiciho zachazeni s CSOB ze strany Ceské republiky
byla opét ochota vlady podporovat nabyti podniku IPB ze strany CSOB poskytnutim rozsahlé
vefejné podpory, zatimco zaroveii odmitla poskytnout obdobnou pomoc za ielem realizace
navrht vychézejicich od IPB nebo jejiho akcionafe spoleénosti Saluka/Nomura.

416.  Ospravedlnéni p¥edklddand viddou pro jeji nestejné zachazeni s IPB a se
spole¢nostmi Saluka/Nomura na jedné strang a s CSOB na druhé stran& jsou neptesvédéiva.
Stanovisko vlady se z valné miry zaklddalo na mylné predstavé, Ze spolefnosti
Saluka/Nomura jsou de facto strategickym investorem v IPB a Ze proto samy nesou
odpovédnost za vyfe$eni problému IPB vloZenim nového kapitalu. Spole¢nost Nomura vSak
vzdy jasn& deklarovala, Ze tomu tak neni, Ze vstoupila do IPB spiSe jako portfoliovy investor
a ze vlada neméla pravo pii¢itat spoleénosti Nomura odpovédnost akcionére, kterd nebyla
podloZena. Krom& toho CSOB pti planovani prevzeti podniku IPB také nepoéitala s tim, Ze
vstoupi do IPB jako strategicky investor, nicméné vSak s tspéchem spoléhala na ochotu
vlady poskytnout finanéni pomoc za uéelem piekonani finanéniho problému IPB.

(b) Absence konzistence

417.  Pro jednani éeské vlady byly rovn€Z charakteristické nekonzistentni postoje, které
IPB a spole¢nostem Saluka/Nomura zt&Zovaly nebo dokonce znemoZiiovaly prizpuisobit své
navrhy stanovisku vlady.

418.  Zadosti IPB a spole&nosti Saluka/Nomura o stitni pomoc tvofily vzdy sougast jejich

getnych navrhi. Ceskd vlada vsak presto zaujimala rozdilnd, nékdy dokonce vzijemné si
odporujici stanoviska. Stanovisko vladdy bylo v podstaté takové, Ze je tkolem samotnych
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spolegnosti Saluka/Nomura, aby zachrénily IPB bez jakékoli vefejné podpory. MOU, ktere
spolegnost Nomura projednévala s viceguvernérem CNB Niedermayerem v noru a bieznu
2000 viak ztroskotalo z toho divodu, Ze neobsahovalo ujisténi pro stét, Ze finan¢ni vklad jim
poskytnuty bude vynaloZen efektivné nebo Ze neskonéi v rukou akcionart nebo vedeni IPB.
Toto odiivodnéni implicitng potvrzuje minimainé principidlni nezbytnost poskytnuti verejné
podpory na zachranu IPB, potvrzeni, které bylo pozdgji dokonce vyslovné konstatovano v
dopise guvernéra CNB Togovského ze dne 2. kvétna 2000 adresovaném ministrovi financi
Mertlikovi. Dne 14. biezna 2000 vyjadiil pfedseda vlady nazor, Ze poskytnuti vefejné
podpory IPB je podmin&no injekci nového kapitélu ze strany spole¢nosti Nomura: nejednalo
se tedy pouze o ndvrh, ktery v podstaté vzdy tvofil soucast vlastnich navrhi spole¢nosti
Saluka/Nomura, ale o navrh dokladajici, Ze poskytnuti vefejné podpory pro IPB nebylo v
74dném piipadé zésadng vylouleno. Néavrh IPB nazvany ,Opatieni ke stabilizaci IPB*
piedlozeny CNB 14. dubna 2000 obsahoval pokus prizplsobit Zadost o statni financni pomoc
obavam vlady, Ze stat poskytne IPB vypomoc na kryti ztrat zplisobenych po jeji privatizaci
vlastni neobezfetnou uvérovou politikou: Zadost o vefejnou podporu se podle tohoto navrhu
omezovala pouze na tu &ast portfolia nedobytnych pohledévek, ktera vznikla p¥ed privatizaci.
Névrh byl nicméng odmitnut. Dne 1. gervna 2000 vlada zménila stanovisko a informovala
spole¢nost Nomura, Ze statni pomoc do banky dorazi, pokud spole¢nost Nomura ziskd 51%
podil v IPB (tj. pokud ziska dal§ich 5%, ponévadZ spolegnost Saluka jiz drZela 46%).

419. Ceskd republika kromé toho jednala zna¢né nekonzistentné pfi své celkové
komunikaci s IPB a se spoletnostmi Saluka/Nomura. MOU, které spoleénost Nomura
projednavala s viceguvernérem CNB v tnoru a bfeznu 2000, mélo vyustit ve vzdjemné
uspokojivé fedeni, jehoZ detaily mély byt jeSté stanoveny. Nez ho vsak bylo moZno
dosahnout, bylo jiZ od ,,Memoranda* odstoupeno z toho divodu, Ze v ném nebyly uvedeny
7adné konkrétni kroky, které spolednost Nomura podnikne, aby vyfeila problém IPB.
Ministr financi se navic od poloviny biezna 2000 odmital setkat se zéastupci spole¢nosti
Saluka/Nomura, protoZe ztratil dGivéru ve schopnost spole¢nosti Nomura vypracovat feSeni
pro IPB, av$ak soudasné udrZoval moZnost komunikace formaln& otevienou tim, Ze jmenoval
zéstupce pro zéleZitosti spole¢nosti Saluka/Nomura a IPB s povéfenim bez rozhodovacich
pravomoci s tim, Ze se piipadna jednani nebudou konat na pidé ministerstva.

(©) Absence transparentnosti

420. Vymé&na nézortt o mozném feSeni pro IPB mezi Ceskou vladou a spole&nostmi
Saluka/Nomura a IPB rovnéZ postradala dostatetnou transparentnost, kterd by spolecnostem
Saluka/Nomura a IPB umoZiiovala pfesné chapat poZadavky kladené vladou na
akceptovatelné feSeni.

421.  Spoletnosti Saluka/Nomura anebo IPB predkladaly celou fadu riznych navrhi,
ptidemy Seské vlada viechny jednodue odmitala s udavanim riznych divodd.

422.  Nekteré z t&chto divodl viak nebyly zcela neopodstatndné. Tak napiiklad ndvrh
spolegnosti Nomura na slougeni IPB a CS z prosince 1999, a rovnéZ i navrh IPB a spole¢nosti
Nomura na slougeni IPB a KB byly odmitnuty z akceptovatelnych divodd.

423.  Avsak MOU, které spole&nost Nomura projednavala s viceguvernérem CNB v tinoru

a breznu 2000, udajné neobsahovalo konkrétni kroky, které spole¢nost Nomura ucini pro
feSeni problému IPB, i kdyZ p¥esné stanoveni takovych kroki bylo vlastnim pfedmétem stale
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pokradujicich jedndni. V1ada nereagovala konstruktivnim zptisobem. Nvrh IPB ze 14. dubna
2000 predlozeny CNB byl odmitnut protoZe udajné nezajistoval statu dostate¢nou kontrolu
nad procesem restrukturalizace. Navrh predloZeny dne 24. kvétna 2000 pfedsedovi vlady byl
odmitnut z toho diivodu, Ze predpokladal pfimou pomoc pro IPB, aniZ by stat mél jakoukoli
kontrolu nad uZitim t&chto prostiedk.

424.  Navrhy spole¢nosti Nomura ze 4. a 5. ervna 2000 koncipované tak, aby vedly ke
vstupu strategického investora, byly spojeny s pokusem pfizplsobit se navrhu vlidy z
1. ervna 2000 a ndvrhu prodeje za 1 euro. Ty zase byly odmitnuty z toho divodu, Ze
predpokladaly p¥imou finanéni pomoc od statu pro spolecnost Nomura nebo pievzeti viech
ztrat IPB a nakladd na restrukturalizaci IPB stitem, i kdy? guvernér CNB Toovsky
konstatoval jiz 2. Servna 2000 ve svém dopise ministrovi financi Mertlikovi, Ze prodej IPB
novému strategickému investorovi nelze uskute¢nit bez podpory ze strany statu.

425.  Posledni navrh spole&nosti Nomura ze 14. Eervna 2000 se také snaZil vyhovét ndvrhu
prodeje za 1 euro nabidkou prodeje &asti aktiv IPB do KoB za 1 K¢& (za ucelem nésledného
prodeje strategickému investorovi jako napiiklad konsorciu Allianz/UniCredito nebo
CSOB/KBC). Piisti den predstavitelé CNB a Ministerstva financi dokonce zahdjili se
zéstupci spole€nosti Nomura jednani o tomto névrhu a vzbudili u nich dojem, Ze jednani
budou pokratovat i nasledujici den, pfi€emz nejduleZitéj$im bodem, ktery mél byt jesté
vyjasnén, byla presnd identifikace aktiv IPB, které by nebyly pfedmétem pievodu do KoB.
Tento navrh ztroskotal nasledkem vzéapéti nasledujiciho zavedeni nucené spravy v IPB.

(d) Odmitani adekvatni komunikace

426. S ohledem na vazné potiZe, v nichZ se IPB nachézela, a na naléhavou nutnost najit
fe3eni, které by IPB zachranilo, bylo odmitani Eeské vlady aktivné vést konstruktivni a pfima
jednani s IPB a jejim hlavnim akcionafem, spole¢nostmi Saluka/Nomura, neadekvatni.
Nemohlo byt pochyb o tom, Ze jakékoli kooperativni feSeni nutné vede k nevyhnutelnému
zapojeni spole¢nosti Saluka/Nomura.

427. Od poloviny bfezna — ti mésice pfedtim, nez v IPB byla zavedena nucend sprava —
ministr financi Mertlik prost& piestal pfimo komunikovat s nejvyznamné&j$im akcionafem
IPB, spole¢nostmi Saluka/Nomura. Degradoval komunikaci ministerstva se spole¢nostmi
Saluka/Nomura na troveni namé&stki, zatimco soutasné i nadile osobné komunikoval s
generalnim feditelem a piedsedou predstavenstva CSOB Kavénkem.

428.  Ani na urovni naméstkd v8ak ke komunikaci se zéstupci spole¢nosti Saluka/Nomura
nesmélo dochézet na pidé Ministerstva financi.

429. Na dopisy zaslané spole¢nosti Nomura ministrovi financi ve dnech 5., 8. a 9. kvétna
2000, v nichZz Nomura vyjadrila ochotu vyhovét vyzve CNB o injekei nového kapitalu do IPB
a opatfit az 13,2 miliard K& nového kapitalu za uéelem navySeni kapitdlu IPB, prosté zlstaly
bez jakékoli odpovédi ze strany ministra.

430.  Spole¢nost Nomura nicméné i nadale pokradovala ve svém Usili setkat se s vysoce
postavenymi vladnimi pfedstaviteli, i kdyZ pouze s omezenym usp&chem. Namisto vedeni
vyznamnych jednani spoleénost Nomura Eelila potencidlnimu znarodnéni nebo nucené spravé
v IPB a dostala navrh na prodej za 1 euro.
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431. Dne 31. kvétna 2000, jeden den po schiizce ministra financi Mertlika s generalnim
feditelem a pfedsedou piedstavenstva CSOB Kavankem v PafiZi, do3lo k pferuSeni oficidlni
komunikace se spoletnostmi Saluka/Nomura dokonce i na urovni namé&stkl. Zdistupce
spole¢nosti Saluka, p. Dillard, se musel setkat s namé&stkem ministra financi Mladkem
neformalné ve vindrné.

432.  Oficialni komunikace byla obnovena 15. &ervna 2000 za ucelem projednani
posledniho ndvrhu spole¢nosti Nomura. Tribunil ma znacné pochyby, zda tyto rozhovory
mezi zastupci spole¢nosti Nomura a predstaviteli CNB a Ministerstva financi byly vaZné
min&ny jako snaha &eské vlady najit na posledni chvili kooperativni feSeni. UOHS byl jiz den
ptedtim informovan o bezprostfednim prevzeti podniku IPB ze strany CSOB. Naméstek
ministra financi Zelinka jiz 9. &ervna 2000 uved] pro &eskou tiskovou kancelat CTK, Ze
nucend sprava v IPB je nevyhnutelna.

d) Poskytnuti finanéni pomoci IPB po jejim nabyti ze strany
CSOB

433,  Zalobce argumentuje, Ze Ceska republika jednala v rozporu se standardem
_nestranného a spravedlivého zachdzeni® tim, Ze protipravné poskytla zna¢nou financni
pomoc podniku IPB, jakmile se pFijemcem takové pomoci stala CSOB po nucené sprave.

434.  Dne 19. &rvna 2000 vydalo Ministerstvo financi v ndvaznosti na usneseni vlady ¢.
622 z 15. Cervna 2000 neomezenou a bezpodmine¢nou zaruku za viechna rozvahova a
podrozvahové aktiva pfevedend do (SOB a CNB uzaviela s CSOB smlouvu, podle niZ se
CNB zavézala odskodnit CSOB za uréita dal3i potencialni rizika v souvislosti s nabytim
podniku TPB. Na zéklad® transakce realizované nucenym spravce tak byla na CSOB
pfevedena banka, na niz byly poskytnuty plné zéaruky, aniz by CSOB musela zaplatit
jakoukoli vyznamnou &4stku za hodnotu jeji znacky.

435.  Zalobce se opira o vypovéd znalce profesora Pieta Jana Slota a tvrdi, Zze vladni
zéaruka a slib odskodnéni CNB predstavovaly vefejnou podporu poskytnutou v rozporu s
teskym zdkonem o vefejné podpofe a v rozporu se zavazky Ceské republiky podle Evropské
dohody uzaviené mezi Evropskymi spoledenstvimi a Ceskou republikou 4. fijna 1993.4
Clanek 64 Dohody stanovi:

(1) V3e, co je dale uvedeno, je neslugitelné s fadnym ptlisobenim této dohody, v
miFe, jiZ miZe byt dot&en obchod mezi Spoledenstvim a Ceskou republikou:

(iii) jakékoli vetejna podpora, ktera naruSuje soutéz nebo hrozi jejim narusenim
v diisledku zvyhodiiovani n&kterych podnikatelskych jednotek nebo vyroby
urditého zbozi;

436. Rozhodnutim UOHS z 19. &ervna 2000 byla finanéni pomoci vlady pro CSOB/IPB
udglena vyjimka ze zikonného zékazu vefejné podpory z toho divedu, Ze se jednd o ,,pomoc
pH restrukturalizaci® a zejména o pomoc na napravu ,,vazng poruchy* &eské ekonomiky v
souladu s Evropskou dohodou ve smyslu vykladu Komise ES v jejich metodickych pokynech
o poskytovani zdchranné a restrukturalizaini pomoci. Zalobce platnost tohoto rozhodnuti
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zpochybiiuje, a to zejména z toho ditvodu, Ze poskytnutou pomoc neni mozno charakterizovat
jako ,restrukturalizaéni pomoc®, ani jako pomoc na napravu ,,vazné poruchy® a ze UOHS
nerozhodoval nezéavisle a také porusil procesni pravidla zdkona o vefejné podpofe. Kromé
toho vlada udajné protipravné poskytla pomoc pro CSOB/IPB jest& predtim, neZ rozhodnuti
UOHS o povoleni vyjimky nabylo G&ink®.

437.  Zalobce také zdtraznil, 2e UOHS vazal rozhodnuti o ud&leni vyjimky na podminku,
e Ministerstvo financi nasledn& UOHS predlozi (i) pldn restrukturalizace IPB, a to do 19.
z4¥ 2000, (ii) pfedb&Zné informace o vysi podpory, jez ma byt poskytnuta dle vladni zaruky,
do 19. za# 2000 a (iii) kone&né informace o této podpote do 19. prosince 2000. Ministerstvo
financi Gdajné nesplnilo posledni z téchto podminek, ¢imZ se mélo dopustit dal$iho poruleni
zékona o vefejné podpofke, za coZ nebylo ze strany UOHS adekvétng sankcionovéno.

438.  Zalobce namitd, ¥e Ceskéd republika poskytnutim protipravni vetejné podpory a
poruSenim procesnich pravidel porusila zdkon o vefejné podpote a porusila svou mezinarodni
smluvni povinnost podle Evropské dohody, é&imz prima facie porusila standard ,,nestranného
a spravedlivého zachazeni* podle ¢lanku 3 odst. 1 Dohody.

439. Zalovany se opiral se o znaleckou vypovéd profesora Dr. Jiirgena Basedowa a napadl
vécnou pravomoc Tribunalu, pokud se tyka aplikace hmotnéprdvnich pravidel vefejné
podpory podle Evropské dohody. Pon&vadZ hmotn&pravni ustanoveni Evropské dohody
nejsou ,,ptimo aplikovatelna® (bez dalsiho G&innd), nemiZe tento Tribunal ddajné posuzovat
zakonnost finanéni pomoci poskytnuté Ceskou vladou CSOB/IPB podle Evropské dohody.
Tribunal je udajné piislusny pouze posuzovat procesni zakonnost takové pomoci.

440. UOHS byl udajné v kazdém piipadé opravnén udglit vyjimku finanéni pomoci od
vlady jako ,restrukturani pomoci“ a jako pomoci na napravu ,,vdZné poruchy”. Vefejné
podpofe mohla rovnéZ byt udélena vyjimka jako nepfimé investi¢ni pomoci nebo provozni
pomoci v souladu s metodickymi pokyny EK o narodni regionalni pomoci. Kritika Zalobce je
proto pry neopodstatnéna.

441.  Tribundl z niZe uvedenych divodii shledava, Ze Zalobcovo tvrzeni je nediivodné.
Poskytnuti statni finanéni pomoci CSOB/IPB ze strany ceské vlady, tj. poté, co CSOB
nabyla podnik IPB po zavedeni nucené spravy v IPB, neni poruSenim ¢lanku 3.1 Dohody.

442.  Protipravni povaha opatfeni hostitelského stitu podle ustanoveni jeho vlastnich
zakonl nebo jiné mezinarodni smlouvy, kterou mtze byt hostitelsky stat vazan, neni ani
nutnd ani postadujici pro porueni &lanku 3.1 Dohody. Dohodu nelze vykladat tak, Ze ma
sankcionovat vladu hostitelského statu za kazdé poruseni pravidel nebo piedpisd, které se na
ni vztahuji a ohledné nichZz miZe investor obvykle hledat nédpravu u soudt hostitelského
statu.

443, Jak konstatoval tribundl ve véci ADF Group Inc. pokud jde o standard ,,nestranného
a spravedlivého zachazeni obsaZeny v ¢lanku 1105(1) NAFTA:

k tomu, aby né&jaké jednani nebo opatfeni bylo porusenim poZadavkd oby&ejového
mezinarodniho prava, musi existovat n€co vic neZ prosta protipravnost nebo absence
opravnéni podle tuzemskych pravnich predpist statu ... .**
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Zcela obdobné konstatoval tribunal ve véci Loewen v témZe pravnim kontextu, Ze

neni na nés, abychom rozhodli, zda jednani [hostitelského statu] naplfiovalo znaky
poruseni mistniho prava, jakoZ i préava mezinarodniho. Narok podle dohody NAFTA
nelze ptemé&nit na odvolani proti rozhodnutim [hostitelského statu] »

444.  Jednani Ceské vlady vytykané Zalobcem musi proto byt posuzovéno z pohledu
standardu ,,nestranného a spravedlivého zachazeni* podle Dohody. Proto Tribunal nepoklada
za nutné zkoumat, zda finanéni pomoc pro CSOB/IPB je v souladu s &eskym narodnim
pravem nebo s ustanovenimi Evropské dohody. Jedinou relevantni otdzkou je, zda poskytnuti
finanéni pomoci CSOB/IPB ze strany &eské vlady predstavovalo nerovné a nespravedlivé
zachdzeni se spole¢nosti Saluka bez ohledu na to, zda bylo v souladu s ¢eskym zdkonem o
vefejné podpoie nebo s Evropskou dohodou.

445. Neni mozno jen tak ptedpokladat, Ze standard ,mestranného a spravedlivého
zachdzeni“ zahrnuje obecny zakaz vefejné podpory. Finanéni pomoc je néstrojem, ktery staty
pouZivaji za uéelem provadéni své obchodni politiky. I kdyZ to mé tendenci naruSovat soutéz
a ohroZovat rovnost podminek pro soutézitele, neda se ocekavat, Ze by staty mély byt podle
mezinarodniho prava obecn& povinny zdrZet se uzivani tohoto néstroje. V praxi statl, které
jsou stranami tohoto typu dohod, jsou zakazy vefejné podpory vyslovné uvedeny a
definovény v mezinarodnich dohodéch, jako je napfiklad Evropskd dohoda. Podobny zakaz
nemiZe byt vlozen do obecnych zdsad jako je napiiklad standard ,nestranného a
spravedlivého zachdzeni“. Proto investor nemiiZe tvrdit, Ze ma byt obecné chranén proti
poskytovani vefejné podpory jeho soutéZitelim hostitelskym statem.

446. Na zakladé vySe uvedeného Tribunal také zdlraziluje, Ze hostitelsky stat je pfi
poskytovani vefejné podpory zjevné povinen nezmafit legitimni a odivodnénd olekdvani
investora, Ze se mu dostane nestranného a spravedlivého zachazeni. Hostitelsky stat je proto
povinen poskytovat finanéni pomoc podnikiim nebo primyslovym odvétvim zplsobem, ktery
nenapliiuje znaky nerovného nebo nespravedlivého zachdzen{ se zahrani¢nim investorem.
Poskytnuti vefejné podpory konkrétnim podnikim nebo primyslovym odvétvim zejména
nesmi byt vii¢i zahrani€nimu investorovi diskriminaéni nebo neptfiméfené poskozujici.

447. Ve v&ci predloZené Tribunalu tvofily zaruky a sliby odskodnéni eské vlady ve
prospéch CSOB/IPB souéast celkové transakce, pfi niz byl po zavedeni nucené spravy v IPB
jeji bankovni podnik pieveden na CSOB. V dob& poskytnuti finanéni pomoci jiz byl
bankovni podnik IPB preveden na CSOB. Proto je nemyslitelné, Ze by IPB a jeji akcionéfi
mohli nasledkem statni pomoci poskytnuté CSOB/IPB utrpét jesté dalsi ujmu kroms té, ktera
byla jiZ pfedtim zpisobena nucenou spravou a naslednou ztritou bankovniho podniku. IPB
jiZ po prevzeti jejiho bankovniho podniku ze strany CSOB nebyla sout&Zitelem CSOB, jeho%
soutéZni postaven{ by mohlo byt ohroZzeno vefejnou podporou poskytnutou ¢eskou vladou.

e) Bezdtvodné obohaceni CSOB na tikor spoleénosti Saluka

448.  Zalobce tvrdi, Ze Ceska republika pii pfevodu podniku IPB na CSOB a poskytnuti
vySe uvedené vefejné podpory po zavedeni nucen¢ spravy nezabranila bezdivodnému
obohaceni CSOB na tkor akcionaii IPB v¢etné spole¢nosti Saluka.
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449.  Koncept bezdivodného obohaceni je uzndvanou obecnou zasadou mezindrodniho
prava.”® Dava jedné strané pravo na vraceni jakékoli hodnoty, kterd byla odebrana nebo
ziskdna druhou stranou bez pravniho diivodu. Jak konkrétné&ji uved] tribundl ve véci narokl
mezi fronem a Spojenymi staty:

Muselo existovat obohaceni jedné strany na tkor strany druhé a obé musi nastat
nasledkem téhoZ jednani nebo udalosti. Pro takové obohaceni nesmi existovat zadny
diivod, ani nesmi existovat Zadny smluvni &i jiny prostfedek k néapravé dostupny
poskozené strang, jimz by se mohla doméhat ndhrady od strany, kterd se obohatila.”!

450.  Pokud bychom predpokladali, Ze standard ,,nestranného a spravedlivého zachazeni*
rovnéz zahrnuje obecnou zasadu bezdivodného obohaceni, byl by investor také timto
standardem chranén proti neopravnénému obohaceni ze strany hostitelského statu.

451. Proto by ve véci predlozené Tribunalu otdzka znéla, zda Cesky stit pfevodem
podniku IPB na CSOB a poskytnutim vySe uvedené vefejné podpory po zavedeni nucené
spravy odebral nebo obdrzel jakoukoli hodnotu na tkor spolec¢nosti Saluka. Z niZe uvedenych
divodl by odpoveéd’ Tribunalu na tuto otdzku byla zaporna.

452.  Za prvé to nebyl Zalovany, kdo ziskal bankovni podnik od IPB, nybrz CSOB. I kdy#
esky stat byl stale jet& (menginovym) akcionatem CSOB, nelze mezi CSOB a &esky stat
klast rovnitko. Obecnou zdsadou prava obchodnich spole€nosti je, Ze spolecnost je
pravnickou osobou odli§nou od jejich akcionaifi. Aktiva spole€nosti jsou vlastnictvim
samotné spole¢nosti a nikoli akcionai. Koncepce pieklenuti korporatni struktury (,, piercing
of corporate veil “) by v tomto kontextu byla zcela neptipadna. Cokoli, co bylo nabyto CSOB
od IPB, proto nebylo nabyto Zalovanym.

453.  Za druhé to byl bankovni podnik IPB a nikoli Zalobce, ktery byl pteveden na CSOB.
Aktiva IPB byla vlastnéna samotnou IPB, nikoli jejimi akcionéfi. koncept oddé€leni
spoleCnosti od jejich akciondiG opét nedovoluje Tribunalu, aby poloZil rovnitko mezi IPB a
spole¢nost Saluka. Nasledkem toho CSOB neobdrzela nic na tikor spole&nosti Saluka.

454.  Zalobce ve skutetnosti potvrdil, Ze prevod podniku IPB na CSOB mél za nasledek
p¥ipadné obohaceni jednoho soukromého subjektu na ukor jiného. Zalobce se viak také snaZil
tvrdit, Ze pro zalozeni odpovédnosti Ceské republiky vigi spoleénosti Saluka sta¢i prokazat,
7e se Ceska republika aktivng podilela na tajném plédnu na obohaceni jedné soukromé strany
na ukor druhé za uZiti regulatornich pravomoci k provedeni protipravniho pievodu vlastnictvi
podniku IPB.

455,  Tribunal shledava, Ye argument Zalobce neni z pravniho hlediska dostatetns
opodstatnény. Rozsifuje zdsadu bezdiivodného obohaceni nad jeji pfislusny ramec. Koncept,
kdy jedna strana je vedlej$im ucastnikem bezdivodného pfevodu mezi dvéma dal$imi
“ stranami neni soul4sti konceptu bezdfivodného obohaceni. 1 kdyZ se v obecném
mezinarodnim prédvu odpovédnosti stdtl za nezdkonnd jedndni, obzvlast€¢ v piipade
protipravniho vyvlastngni, podle Zalobce ustélilo, Ye kone&nym pijemcem prospéchu
plynouctho z protipravniho jednani statu nemusf byt stit sam, Tribunal nenabyl pfesvédlenti,
Ze totéZ plati pro zasadu bezdiivodného obohaceni.
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456. Pondvad? nedoslo k obohaceni Zalovaného na tkor Zalobee, Tribunal se nedomniva,
e je nutno v jakémkoli rozsahu posuzovat pravni ospravedingni pfevodu podniku IPB na
CSOB. Postad{ konstatovat, Ze k tomuto pfevodu doglo podle Smlouvy o prodeji podniku
mezi nucenym spravcem IPB a (:SOB. Tento Tribunal se nemiiZe zabyvat otazkou platnosti
uvedené smlouvy, dokud nebyla prohlédSena za neplatnou pfislusnym soudem nebo
tribunalem. At jiz jsou okolnosti zmingné Smlouvy o prodeji podniku jakkoli sporné,
uvedena smlouva zakladd v kontextu zésady bezd@ivodného obohaceni dostatetné pravni
ospravedInéni pro pfevod bankovniho podniku IPB na CSOB.

C. Zavazek neposkozovat

457. Pravni zéklad néarokd Zalobce se neomezuje na standard ,hestranného a
spravedlivého zachazeni“ obsazeny v €lanku 3 odst. 1 Dohody, nybrZz zahrnuje rovn€z
zévazek neposkozovat obsaZeny ve stejném ustanoveni. Clanek 3 odst. 1 Dohody stanovi Ze:

[KJazdd smluvni strana zabezpeti investicim investord druhé smluvni strany
nestranné a spravedlivé zachazeni a nebude nepfiméfenymi nebo diskriminaénimi
opatfenimi poskozovat spravu, fizeni, udrZovani, pouzivani, vyuZiti nebo dispozici s
investicemi t&chto investort.

Je proto na Tribunalu, aby rozhodl, zda Ceska republika n&kterymi opatfenimi porusila tento
zavazek.

1. Vyznam standardu

458. ,Poskozovani“ znamend podle obvyklého vyznamu tohoto pojmu (¢lanek 31
Videiiské tmluvy o smluvnim pravu) jakykoli negativni dopad nebo u&inek zpisobeny
opatfenimi* uginénymi Ceskou republikou.

459.  Pojem ,opatfeni zahrnuje jakékoli jednani n§bo opomenuti Ceské republiky. Jak
konstatoval MSD ve véci Fisheries Jurisdiction Case (Spanélsko v. Kanada)

[Vle svém obvyklém smyslu ma toto slovo dosti $iroky vyznam, ktery pokryvd
jakékoli jednani, krok nebo postup a nijak konkrétng neomezuje jejich vécny obsah
nebo cil jimi sledovany.”

460.  Standard ,pFim&fenosti nema v tomto kontextu odliSny vyznam nez v kontextu
standardu ,nestranného a spravedlivého zachazeni®, se kterym je spojen; a totéz plati i
ohledn standardu , nediskriminace®. Standard ,,pfim&fenosti* proto rovn€z v tomto kontextu
vyzaduje, aby bylo prokédzéno, Ze se jedndni statu pfiméfenym zplisobem vztahuje k néjaké
racionaln{ politice, zatimco standard ,nediskriminace® vyZaduje raciondlni ospravedinéni
jakéhokoli odli¥ného zachézeni se zahrani¢nim investorem.

461. Pokud se tykd standardu jednani, poruSeni poZadavku nepoSkozovéani se tedy
podstatng nelii od porugeni standardu ,,nestranného a spravedlivého zachazeni“. PoZadavek
neposkozovani pouze konkrétngji identifikuje tginky jakéhokoli takového poruseni,
jmenovitd ve vztahu k provozu, fizeni, udrZovani, pouzivani, vyuziti nebo dispozici s
investici ze strany investora.
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462.  Vyraz ,investice® je definovan v €lanku 1 Dohody jako mimo jiné
akcie, obligace a ostatni formy u&asti na spole¢nostech [...], jakoZ i prava z
nich vyplyvajici.
Jak jiz Tribunal uvedl dfive, podil spole¢nosti Saluka v IPB je nesporng ,,investici” v tomto

smyslu.

463.  Z aplikace zdvazku neposkozovat na okolnosti tohoto ptipadu vyplyne, Ze z riiznych
predmétii potencidlntho poskozeni vyjmenovanych v &lanku 3 odst. 1 Dohody se zda byt v
tomto kontextu relevantni pouze ,,vyuZiti“ investice spolegnosti Saluka touto spolednosti.
,» VyuZiti“ znamena mimo jiné

[vlykon prava [...] [ktery] [zahrnuje pravo benefiniho uZivani, zjem a Gdel, ke
kterym lze majetek pouZit, a zahrnuje i pravo na zisky a ptijmy z néj plynouci.”

2. Aplikace standardu

464.  Z hlediska zavazku neposkozovat je nutno posoudit t¥i rozdilné okruhy skute&nosti:

(a) za prvé skuteCnosti, které vedly ke zjisténim Tribundlu o poruseni standardu
»nestranného a spravedlivého zachézeni® obsaZzeného v €lanku 3 odst. 1 Dohody;

(b) za druhé skutegnosti, na nichZ Zalobce zaloZil své tvrzeni o tom, Ze byl
zbaven své investice ve smyslu &lanku 5 Dohody;

() za tieti skutenosti tykajici se druhého runu na IPB, které nasledn& vedly k
nucené spravé 1PB.

Tribundl posoudi tyto tfi soubory skute€nosti samostatng.

a) Skute€nosti zaklddajici poruSeni standardu ,nestranného a
spravedlivého zachdzeni® (&lanek 3 odst. 1 Dohody)

465. Tribunal shledava, %e¢ Ceskd republika tim, e porusila standard ,,nestranného a
spravedlivého zachdzeni* podle ¢lanku 3 odst. 1 Dohody, soudasn& porusila svijj zavazek
neposkozovat podle téhoZ ustanoveni.

466.  Ceské republika tim, Ze

(1) reagovala diskrimina¢nim zplsobem na problém nedobytnych pohledavek v
¢eském bankovnim sektoru, zejména poskytnutim statni finanéni pomoci tfem bankdm Velké
Ctyfky, pticemz vylougila IPB z fad jejich p¥jemct, vytvofila prostfedi, které neumoziiovalo

IPB prezit, a

(1) odmitala jednat v dobré vife o névrzich predkladanych ze strany IPB a jejich
akcionafa,

poskodila ,,vyuZiti* investice spole€nosti Saluka, tj. podilu v IPB.
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467. Nemulze byt pochyb o tom, Ze diskriminaCni reakce Ceské republiky na problém
nedobytnych pohleddvek v &eském bankovnim sektoru a jeji nerovné a nespravedlivé
zachazeni s IPB ve v&ci poskytnuti vefejné podpory, jakoZ i jeji odmitnuti projednat v dobré
vite navrhy IPB a jejich akcionafi na zachranu IPB, mély Skodlivy dopad na IPB a na
majetkovou Ucast spole€nosti Saluka v IPB. Protiprdvni jedndni Ceské vlady pfispélo ke
zhor$eni finanénich nesnazi IPB a k jejimu néslednému pédu, a tim poSkodilo benefiéni
uZivani a prava z majetkové ui€asti spole¢nosti Saluka v IPB.

b) Skute€nosti zakliddajici narok, ktery vyplyva z toho, Ze
Zalobce byl zbaven své investice (¢lanek 5 Dohody)

468.  Tvrzeni Zalobce, 7¢ Ceska republika n&kterymi protipravnimi opatfenimi zbavila
spoletnost Saluka jeji investice v IPB zahrnuje rovn&Z tvrzeni, ze Ceska republika stejnymi
opatfenimi pofkodila spravu, fizeni, udrZovani, pouzivani, vyuZziti nebo dispozici s investici
spole¢nosti Saluka v IPB. ,,Zbaveni“ zajisté souCasné predstavuje ,,poSkozeni‘.

469.  Aby Tribunal mohl rozhodnout ve prospéch Zalobce, musi byt o ,opatfenich®
posuzovanych z hlediska ¢lanku 5 Dohody v kontextu €lanku 3 odst. 1 Dohody prokazano, ze
byla ,,nepfiméfena nebo diskriminaéni®.

470.  Pokud se tyka tvrzeni Zalobce o protipravnim pokozeni investice spole¢nosti Saluka
tim, Ze Seskd vlada zavedla nucenou spravu v IPB, divody, které vedly Tribunal k tomu, aby
v pfedchozi kapitole tohoto Nalezu shledal, Ze ,,zbaveni® spole¢nosti Saluka jeji investice
zpiisobené nucenou spravou bylo opravnéné a Ze Ceska republika neporusila &lanek 5
Dohody, vedou rovn&Z Tribunal k zavéru, Ze ,poSkozeni“ investice spoleCnosti Saluka tymz
opatienim bylo rovn&? opravnéné a e Ceska republika v tomto ohledu neporusila ani &lanek
3 odst. 1 Dohody. Ponévadz v kontextu ¢lanku 5 bylo ,,zbaven{* spole€nosti Saluka jeji
investice zavedenim nucené spravy v IPB opravnéné z adekvétnich regulatornich divodd,
plati totéz a majore ad minus i pro ,,poSkozeni“ investice spole€nosti Saluka v kontextu
¢lanku 3 odst. 1. Jinymi slovy: pokud se pojmy ,,zbaveni® a ,,poSkozeni“ prekryvaji, protoZe
»Zbaveni“ predstavuje pouze jednu z celé fady moZnych podob ,poskozeni“, vztahuje se
vyjimka regulatorni pravomoci (neboli ,,vyjimka policejni moci®) vysvétlend v predchozi
kapitole tohoto Nalezu na oboji.

c) Udajné vyvolani druhého runu na IPB &eskou vladdou

471.  Zalobce tvrdi, e druhy run na IPB, ktery zagal 12. &ervna 2000, a ktery m&l pfimo za
nasledek zavedeni nucené spréavy v IPB, byl vyvolan anikem informaci z Eeskych vladnich
kruhil. Zalovany jakékoli takové uniky popfel. Podrobnosti tomu vyrazng protifedi.

. 472.  Tribunal z niZe uvedenych divodi shledava, Ze vlada ve skuteCnosti neodiivodnéné

roziifila na vefejnosti nepfiznivé informace o IPB, a to ptispélo ke zhorSeni finanénich potiZi
IPB a k jejimu naslednému padu.

473.  Podle dikazi pfedloZzenych Tribundlu se niZze uvedené jevi byt nesporné: v kvétnu

2000 IPB predlozila CNB sviij. upraveny navrh ,,Opatfeni ke stabilizaci IPB. Krétce poté
Cesky denik Mladd Fronta DNES uvetejnil zpravu, Ze:
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Podle informaci z vysoce spolehlivého zdroje centralni banka obdrZela dokument
nazvany ,,Opatieni ke stabilizaci IPB¥, v némz vedeni banky mimo jiné navrhuje
pievod nedobytnych pohledavek do statni Konsolidaéni banky.

Jako zdroj informaci byla v deniku uvedena CNB.
474.  Dne 8. Cervna 2000 informaéni sluzba Dow Jones Newswires pfinesla zpravu, Ze

zdroj v centralni bance [sdélil], [Ze existuje] pravdépodobnost ,,padesat-na-padesat”,
7e bude zavedena nucend spréava [v IPB].

475.  Podle Zalobce pFinesla dne 9. ervna 2000 &eskd tiskova kancela¥ CTK zpravu, v niz
cituje namé&stka ministra financi Zelinku, ktery mél prohlasit, Ze

[u]valeni nucené spravy diva smysl, protoZe jednani s potencialnim investorem
‘ dospéla do pokrogilého stadia a existuje nebezpeéi, Ze banka mezitim zkrachuje.

I kdyz nucena sprava neznamena zmrazeni vkladl, Zelinka nevidi Zadnou jinou
mozZnost jak ochranit banku pted invazi ze strany jejich klientd.

476.  Dne 10. ¢ervna 2000 Mlada Fronta DNES napsala:

Podle diivéryhodnych zdrojt z centralni banky nema IPB dost rezerv na kryti ztrat ze
§patnych avérd ... v takovém pfipadé by stav IPB mohl vést v odebrani licence.

Anonymni zdroj z ministerstva [financi] ... uvedl, Ze zdmé&rem je odiiznout stavajici
akcionafe od jakéhokoliv vlivu na chod banky.

Stat ma dv€ mozZnosti, pfi nichz miZe banku znarodnit a zachovat jeji fungovani.
Bud’ od Nomury ziskd majoritni balik akcii, nebo banku ovladne uvalenim nucené
Spravy.

,,Obé& varianty jsou mozné*, uvedl zdroj z ministerstva, ktery se jednani Ggastni. Po
ovladnuti banky a nakladném ocisténi jejiho portfolia ma byt banka prodana
strategickému partnerovi. Mezi zijemce jsou napfiklad CSOB ¢&i italska UniCredito.

Nomura vak prozatim nechce pfistoupit na navrh, aby akcie predala statu za
symbolickou cenu 1.- K&, protoZe se nechce podilet na stabilizaci banky.

477.  Jak bude pfipomenuto, 12. Eervna 2000 zacal druhy run na IPB.
478.  Zadna z vyse uvedenych zprav v tisku neli¢ila situaci nijak zkreslen&. Skoro viechny

obsahovaly jasné naznaky bezprostiedni hrozby nucené spravy v IPB. VSechny tyto zpravy
uvadeély, Ze informace byly ziskény z vladnich zdroju.
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479.  Svym tvrzenim, Ze bylo v tisku mnoho ¢lankil o bance, pfi¢emZ n&které z nich
uvadély vefejng dostupné informace zplsobem, ktery by mohl snadno vyvolat paniku
vefejnosti nebo piimét vkladatele, aby zacali s vybéry, Zalovany implicitng uzndva, Ze byly v
tisku rovn&z &lanky, které uvadély divérné informace, jeZ nebyly vefejné dostupné. Dokonce
existuje dtivod domnivat se, Ze urcité informace zdmé&rné pronikly do tisku ze ,,zdroja® v
CNB a na Ministerstvu financi.

480. Zésadm’ otazku, kterou musi Tribunél rozhodnout, je pfiéirmé souvislost: tvofilo
informaci byl takovy, Ze klienti IPB mohli nabyt vaZnych obav o bezpeCnost svych uspor
uloZenych v IPB a zahgjit vybér svych vkladi. Na druhé strané je jen tézko uvéfitelné, Ze by
vefejnost jiz do urdité miry nebyla sezndmena s problémy IPB souvisejicimi s jejim
portfoliem nedobytnych pohledévek. Jednou v&ci viak bylo obecné povédomi vefejnosti o
potizich IPB, zcela jinou pak byly informace pronikajici na vefejnost, Ze IPB bezprostiedné
hrozi pad a Ze nucena sprava je nevyhnutelnd, jak uved] naméstek ministra financi p. Zelinka
dne 9. &ervna 2000 (4., v patek pted pondélkem, kdy vypukl druhy run na banku).

481. Kromé toho existuji jisté naznaky, Ze vladni ,zdroje* UmysIné zajistily publicitu
nepfiznivych informaci o IPB s cilem urychlit jeji pad. Vyjadreni p. Zelinky z 9. Cervna 2000
1ze zcela dobie vykladat v tomto smyslu. Jakmile bylo verejné ozndmeno, Ze nucend sprava
je nevyhnuteln4, stal se tento vyrok sebenaplitujicim se proroctvim, protoZe bylo jisté, Ze k
runu na banku dojde nasledujici pond&li. Toto jednéni vlady bylo neospravedlnitelné a
bezdivodné, a se v§i pravdépodobnosti pfispélo k neudrzitelnosti postaveni IPB. Zalovany
neposkytl Zadny piesvéd&ivy diikaz o opaku.

D. Pln4 bezpeénost a ochrana

482.  Zalobce namita, Ze Ceska republika rovnéZ porusila svou povinnost podle ¢lanku 3.2
Dohody, ktery ,,zejména* stanovi, Zze kazda smluvni strana poskytne investicim investord, na
néz se vztahuje Dohoda, ,,plnou bezpe€nost a ochranu®.

1. Vyznam standardu

483.  Standard ,,plné bezpecnostl a ochrany“ se zejména uplatn{ v prlpadech kdy jsou
zahrani¢ni investice dotleny vefejnymi nepokoji a fyzickym nésilim.>* V rozhod&im fizeni
AMT bylo konstatovéno, Ze hostitelsky stat ,,musi prokédzat, Ze podnikl vSechna preventivni
opatfeni k ochran€ investic [investora] na svém tizem{*.>

484.  Standard viak nepfedpoklada objektivni odpovédnost hostitelského stétu. Tribundl ve
véci Tecmed konstatoval, Ze ,,zaruka plné ochrany a bezpe&nosti neni absolutni a nezaklada
objektivni odpov&dnost statu, ktery ji poskytuje®.’® Hostitelsky stat vSak je povinen

_ postupovat s nélezitou pé&i’’ Jak konstatoval tribundl ve véci Wena, pfiem citoval

American Manufacturing and Trading,”®

Povinnost nalezejici [hostitelskému statu] je povinnosti ostraZitosti v tom smyslu, Ze
[hostitelsky stat] podnikne vSechna opatfeni nezbytnd k zajisténi plného vyuZiti
ochrany a bezpenosti jeho investic, a nemélo by byt umozZnéno dovolavat se
vlastnich zakont s cilem odchylit se od jakychkoli takovych povinnosti.*
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Standard tedy uklada hostitelskému stitu povinnost, aby pfijal v8echna odivodnéna opatieni
k ochran& aktiv a majetku proti hrozbam nebo utokim, které mohou byt zamefeny zvlaste
proti cizincim nebo ur€itym skupinam cizinct.®® Avsak praxe rozhodgich tribunélii — jak se
zd4 — naznatuje, Ze ustanoveni o ,,plné bezpe&nosti a ochran&“ neni zamySleno k pokryti
jakéhokoli druhu po$kozovani investorovy investice, nybrZ konkrétn&ji na ochranu fyzické
integrity investice proti zdsahtim s uZitim sily. Ve svétle nasledujicich zjisténi se zda, Ze neni
nutné, aby Tribunal v tomto pripadé presn& definoval rozsah ustanoveni o ,,plné bezpe¢nosti
a ochrang&®.

2. Aplikace standardu

485.  Zalobce tvrdi, e Ceska republika neposkytla investici spoleSnosti Saluka plnou
ochranu a bezpeénost tim, Ze zneuZila svych vefejnych pravomoci po zavedeni nucen€ spravy
s umyslem pfipravit spole¢nost Saluka o jakykoli zbyvajici ekonomicky prospéch nebo o
uZivani jeji investice a Sikanovanim jejich vedoucich pracovnikd a zaméstnancil. Opatieni
natikana Zalobcem se vztahuji konkrétng k

(a) pozastaveni obchodovani s akciemi IPB;

(b) zékazu p¥evodl akcif spole¢nosti Saluka; a

(c) policejnim prohlidkam prostor pouZivanych spole¢nosti Nomura a jejimi
zameéstnanci.

Tribunél posoudi tyto tfi skupiny opatfeni oddélené.

a) Pozastaveni obchodovani s akciemi I[PB

486.  Podle Zalobce bylo predb&iné opatfeni KCP z 15. &ervna 2000 nafizujici okamzité
pozastaveni obchodovéani s akciemi IPB a jeho néslednd Usp&$na prodluZovani neopravnéne.
Zalovany namité, Ze rozhodnuti o pozastaveni nebyla nijak nespravna.

487.  Spoletnost Saluka podala rozklady proti rozhodnutim KCP o pozastaveni. Tyto
rozklady v§ak byly zamitnuty pfislu$nym prezidiem KCP.

488. Dne 1. ledna 2001 byl novelizovan Cesky zékona o cennych papirech tak, Ze
akcionafi jiZ napfisté nejsou Gdastniky fizeni o rozkladu proti rozhodnuti KCP o pozastaveni
obchodovani s akciemi v jejich drZeni. Néasledné byla spole¢nost Saluka po 1. lednu 2001
vylougena z moZnosti napadnout pozastaveni obchodovani s jejimi akciemi IPB.

489.  Zalovany namitd, %e novela &eského zdkona o cennych papirech byla obecng
. aplikovatelna a nebyla konkrétné zaméfena proti spole¢nosti Saluka.

490. 1 kdyz by Tribunal vychdzel z pfedpokladu, Ze pozastaveni obchodovani s akciemi
muzZe predstavovat jednéni statu v rdmci ustanoveni o ,,plné bezpecnosti a ochran&®, Tribunal
konstatuje, aniZ by rozhodl tuto otdzku, Ze toto tvrzeni Zalobce je nedtivodné. Z toho diivodu
nelze tvrdit, 2¢ Ceskd republika neposkytla ,plnou bezpetnost a ochranu investici
spole€nosti Saluka. O odivodnéni rozhodnuti KCP o pozastaveni nelze tvrdit, Ze zcela
postradalo prvky legitimnich obav tykajicich se trhu cennych papird. Pozastaveni
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i i

obchodovani s akciemi IPB bylo pfinejmen$im ospravedinitelné z regulatornich divodui.
RovnéZ vyloudeni prava akciondft na rozklad per se neprekraCuje meze diskrecni pravomoci
zékonodarce. Prava akcionafll v riznych pravnich fadech se znacné li§i. O novele Ceského
zdkona o cennych papirech nelze tvrdit, Ze by byla naprosto neodlvodnitelnd a
neospravedlnitelna racionalni pravni politikou.

b) Zakaz prevodu akcii v majetku spolenosti Saluka

491.  Zalobce rovnd? namita, e Policejni prikaz vydany na Zadost CSOB Utadem
vySetfovani dne 26. f{jna 2000 i nasledna rozhodnuti policejnich orgdnti zmrazit konkrétn&
podil drzeny spole¢nosti Saluka v IPB, byly neopravnéné.

492. Spole¢nost Saluka se vSak s uréitym uspéchem proti vy$e uvedenym piikaziim o
zmrazeni odvolala. Dokonce i ptikaz Statniho zastupitelstvi z 23. dubna 2002, kterym byl
piikaz o zmrazeni na zékladé riznych divodd potvrzen, byl zru$en, na zékladé odvolani
spole¢nosti Saluka, Nejvys$im stitnim zastupitelstvim. Zalobce se presto citi poskozen
odepfenim spravedlnosti, které spatfuje v tom, Ze posledn& jmenovany organ, ktery byl
posledni moZnou instanci pro odvolani, potvrdil zmrazeni akcii IPB v drZeni spole¢nosti
Saluka IPB nicméné z jinych divodi, k nimZ spole€nost Saluka nebyla slySena. Vzhledem k
tomu, Ze jiZ neexistovala Z4dna dal$i moZnost odvolani, podala spole¢nost Saluka dne 18.
gervence 2002 stiznost k Ustavnimu soudu, jiZ se doméhala p¥{sluiné napravy.

493. I kdyZ by Tribundl vychézel z pfedpokladu, Ze se v pfipadé zmrazeni akcii IPB
drzenych spole¢nosti Saluka miZe jednat o jednani statu v rdmci ustanoveni o ,plné
bezpe¢nosti a ochran&”, Tribundl konstatuje, aniZ by rozhodl tuto otizku, Ze neshleddva
procesni odepfeni spravedlnosti v rozporu se zévazky Ceské republiky podle Dohody.
NemozZnost dalSich odvolani proti rozhodnuti posledni odvolaci instance neptedstavuje per se
odepfeni spravedlnosti. Udajné odepteni prava spolecnosti Saluka byt slySena tvoii zaklad
stiznosti podané k Ustavnimu soudu. Ze skutecnosti pfednesenych Tribunélu proto nevyplyva
nic, co by znamenalo zjevnou absenci spravedlivého procesu vedouci k poruSeni mezinarodni
spravedlnosti a k neposkytnuti ,,pIné ochrany a bezpe¢nosti“ investici spole€nosti Saluka
Ceskou republikou.

c) Policejni prohlidky

494,  Zalobce déle naiikd prohlidku kancelafi zastoupeni spole€nosti Nomura (nikoli
spole&nosti Saluka) v Praze a zabaveni dokumentti spoleénosti Nomura. Podle Zalobce byly
tyto policejni akce protipravni a poruily zdkladni prava spolecnosti Nomura na
nedotknutelnost soukrom{ a obydli, na ochranu proti neoprdvnénému zasahu do soukromi a
neopravnénému shromazd’ovéani idaji a na ochranu vlastnického prava.

495. Spole¢nost Saluka (nikoli spolenost Nomura) vSak s usp&chem podala stiznost k
deskému Ustavnimu soudu, ktery rozhodnutim z 10. ffjna 2001 rozhodl ve prospéch
spole€nosti Saluka.

496.  Nasledkem toho, Ze bylo vyhovéno Zadosti o poskytnuti poZadovaného opravného

prostiedku, Zalobce jiz nemiiZe byt poskozovéan. Tribundl, aniZ by se v tomto kontextu
zabyval vyznamem rozliSovani mezi spole¢nosti Nomura a spolegnosti Saluka, dospél proto k
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nézoru, e ani z tohoto divodu nelze shledat, e by Ceska republika porugila svou povinnost
podle Dohody poskytovat ,,plnou ochranu a bezpe¢nost™ investici spole€nosti Saluka.

E. Zavér

497.  Lze shrnout, Ze Tribunal na zékladé souhrnu jemu pfedloZenych dikazil shledava, Ze
zachézeni Zalovaného s investici spolednosti Saluka bylo v n&kterych ohledech nerovné a
nespravedlivé a Ze jim do$lo k poruSeni povinnosti ,,nestranného a spravedlivého zachdzeni*
jako# i zavazku ,,neposkozovani“ podle Clanku 3.1 Smlouvy.

498. Zalovany porusil povinnost ,nestranného a spravedlivého zachazeni® tim, Ze
reagoval na problém nedobytnych pohledavek v eském bankovnim sektoru zpisobem, ktery
mé&l za nasledek odli¥né zachédzeni s IPB bez odivodnéného ospravedinéni. Banky tzv. Velké
StyFky se ve vztahu k problému nedobytnych pohledavek nachazely ve srovnatelné situaci.
Nicméng Ceska republika vylouila IPB z fad piijemcti poskytované finanéni pomoci. Ceska
vlada poskytla znaénou finanéni pomoc azZ v priib&hu procesu nabyti podniku IPB ze strany
CSOB bghem nucené spravy IPB. Nomura (a nasledn& spolenost Saluka) viak opravnéné
otekavaly, Ze Ceské republika poskytne finanéni pomoc nestranné a konsistentnim zpisobem
tak, 7e IPB spife do pomoci zahrne, a nikoliv Ze ji pomoc odepte. Zalovany vsak toto
otekavani zklamal. Tribundl shledavéd, Ze Zalovany nepfednesl odtivodn&né ospravedingni
pro své odli$né zachazeni s IPB.

499.  Ceské republika kromé toho porusila svij zavazek ,nestranného a spravedlivého
zachdzeni“ tim, Ze bezdivodné zmafila Usili vyvijené v dobré vite ze strany IPB a jejich
akcionaft s cilem vyFesit krizi banky. Spoletnost Saluka byla opravnéna o&ekavat, e Ceska
republika bere vazné jednotlivé navrhy, které mohly mit potencial vyfesit problém banky, a
¢ se témito navrhy zabyva objektivnim, transparentnim, nepodjatym a nestrannym
zptisobem. Zasadn& odlisny pkistup eské viady k nabyti IPB ze strany CSOB na jedné strang,
a k pokusim IPB a spole¢nosti Saluka/Nomura jednat o feSeni zaloZeném na vzdjemné
spolupraci na druhé strané zklamal opravnéna ofekavani spole¢nosti Saluka. Chovani Ceské
vlady postrddalo nestrannost, konsistenci a transparentnost, pfi¢emz vldda odmitla
komunikovat adekvatnim zplGsobem s IPB a jejim hlavnim akciondfem, spole€nostmi
Saluka/Nomura. To ztiZilo, ne-li dokonce znemoznilo moznost IPB a spole€nosti
Saluka/Nomura rozeznat stanovisko &eské vlady a ptizpiisobit se mu. Zalovany nepiednesl
odtivodnéné ospravedInéni pro své zachazeni se spole¢nosti Saluka.

500. Tribundl v8ak neshledava, Ze by Zalovan)'/ porusil svou povinnost ,nestranného a
spravedlivého zachdzeni® tim, Ze nezajistil predvidatelny a transparentnf rdémec pro investici
spoleCnosti Saluka. ZvySeni stanovené zatéZe ve vztahu k nedobytnym pohledavkam nebylo
pro spole¢nosti Saluka/Nomura nepfedvidatelné, a rovn€Z tak nemohly legitimné olekavat,
7e Ceska republika napravi legislativni nedostatky tykajici se ochrany prav véfiteld a
vymahani zaji§téni avérl v Casovém ramci, ve kterém by to napomohlo spole¢nosti Nomura.

501. Tribunal rovn&? nezjistil, e by Zalovany porusil povinnost ,nestranného a
spravedlivého zachézeni“ tim, Ze poskytl finan&ni pomoc CSOB poté, co nabyla IPB. V dobg
poskytnuti finan&ni pomoci jiz IPB o sviij bankovni podnik ptisla ve prosp&ch CSOB. Proto
IPB a jeji akcionafi jiz nemohli utrpét dalsi Gjmu kromé té, ktera byla jiz pfedtim zptsobena
nucenou spravou a naslednou ztridtou bankovniho podniku. IPB jiZ po prevzeti jejiho
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bankovniho podniku ze strany CSOB nebyla soutézitelem CSOB, jehoZ soutéZni postaveni
by mohlo byt ohroZeno statni pomoci poskytnutou ¢eskou vladou.

502. Tribunal nemtZe rovn&Z shledat, e by Zalovany porusil povinnost ,nestranného a
spravedlivého zachdzeni® tim, Ze nezabranil bezdivodnému obohaceni CSOB na tkor
akcionaii IPB, véetnd spolednosti Saluka, k némuz doslo ptevodem podniku IPB na CSOB a
poskytnutim vefejné podpory po uvaleni nucené sprivy. Aby bylo moZné Zalovat
bezdlivodné obohaceni mezi stranami, musel by Zalovan}'/ n&co obdrZet na tkor Zalobce.
Nebyl to viak Zalovany, kdo obdrZel bankovni podnik IPB, ale CSOB, a nebyl to ani
bankovni podnik Zalobce, jenZ byl pteveden na CSOB, ale bankovni podnik IPB.

503.  Tribundl shledal porufeni zavazku ,neposkozovat® podle &lanku 3.1 Dohody ze
strany Zalovaného. Toto poruseni je zaloZeno pfedev§im na stejnych diivodech, které vedly
Tribundl ke zji$téni, Ze byl poruSen standard ,nestranného a spravedlivého zachazeni“.
NeospravedInéné odli§né zachazeni s IPB spoéivajici v reakci Ceské republiky na problém
nedobytnych pohledavek v bankovnim sektoru a rovnéZ v odmitnuti ¢eské vlady jednat v
dobré vife o navrzich piedloZenych ze strany IPB a jejich akcionafdi piedstavovala opatient,
ktera branila spole¢nosti Saluka ve vyuZivani jeji investice, zj. podilu v IPB.

504.  PoruSeni zivazku ,nepoSkozovat® druhotné spoéivd v neospravedlnitelném a
neodiivodnéném jednani Ceské vlady spodivajicim v roz$ifovani negativnich informaci o IPB
v prubéhu tydne pied druhym runem na IPB, ktery vedl k jejimu padu. Toto jednini se vsi
pravdépodobnosti ptispélo k neudrZitelnosti situace IPB.

505.  Tribundl neshleddva, Ze by Zalovany porusil povinnost poskytnout »plnou
bezpetnost a ochranu“ podle Clanku 3.2 Dohody. Ani pozastaveni obchodovani s akciemi
IPB, které bylo ospravedlnitelné opravnénymi obavami tykajicimi se trhu cennych papirt, ani
zékaz pievodi akcif IPB drzenych spoleénosti Saluka IPB nebo policejni prohlidky kanceléri
zastoupen{ spole¢nosti Nomura v Praze a zabaveni dokumentd spole€nosti Nomura, proti
kterym spole¢nost Saluka podala odvoldni nebo stiZnosti k prislusnym organiim nebo
soudlim, nenapliiuji znaky poruseni takové povinnosti.

VII.  OSTATNIi ZALEZITOSTI

506.  Zalobce ve svém Memorialu uvedl, Ze je spravné a udelné odloit otazku pfesného
vylisleni ztraty, kterou utrpél, do samostatné faze Fizeni, aZ? bude zndmo rozhodnuti
Tribunalu tykajici se uréeni odpovédnosti. Zalovany ve svém Protimemorialu byl téhoz
nézoru, pokud se tyka ztrat, které jsou predmétem jeho protinroki. Zadna ze stran se tudiz
ve svych Cetnych podanich tykajicich se v&ci samé v tomto sporu pfedloZzeném k rozhod&imu
fizeni nezabyvala podrobné otdzkou vySe ndroku.

507.  Nyni, kdyZ jsou znamy zévéry Tribundlu v otdzce odpov&dnosti, a tyto zavéry
zahrnuji zji§téni, Ze Zalovany porusil své povinnosti podle ¢lanku 3 Dohody, je téeba se
zabyvat otdzkou néleZité népravy tohoto poruSeni, véetn& otdzek vySe naroku, vzniklych v
daném kontextu.

508.  Tribunal proto podle ¢lanku 32.1 Pravidel UNCITRAL vynasi tento sviij Nalez

pouze jako CasteCny Nélez. Tribundl si ponechdvd pravomoc rozhodnout zbyvajici otazku
napravy, véetné otazek vyse naroku, ve druhé fazi tohoto rozhod¢iho fizeni.
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509.  Tribundl bude, se zietelem k ¢lanku 23 Pravidel UNCITRAL, jednat se stranami o
vhodnych €asovych lhiitdch pro podani pisemnych vyjadfeni stran k otdzce napravy véetnd
otazek vyse naroku.

510.  Tribunal bude, se zfetelem k ¢lanku 38 Pravidel UNCITRAL, fesit otdzky ndkladt v
rémci svého koneéného rozhodnuti na zavér druhé faze tohoto rozhod&iho fizeni.

VII. ROZHODNUTI

511.  Tribundl z vySe uvedenych divoda jednomyslng vynasi nasledujici rozhodnuti jako
svij Casteny nalez v tomto rozhod¢im Fizeni:

a.  Tribunal m4 pravomoc projednat a rozhodnout spor, ktery mu byl pfedloZen
Zalobcem, spole€nosti Saluka Investments BV;

b.  Zalovany, Cesk4 republika, svym jednanim neporusil ¢lanek 5 Dohody;

c.  Zalovany svym jedndnim porusil élanek 3 Dohody;

d. otidzka ndleZité ndpravy takového poruleni, véetn& otdzek vyse ndroku, bude
feSena v druhé fazi tohoto rozhodé&iho Fizeni, pro kterou si Tribunal zachovava
pravomoc;

€. Tribundl samostatné ur¢i ¢asovy rozvrh druhé faze tohoto rozhod&iho fizeni; a

f.  Tribundl ponechava feSeni otdzek nékladi aZ do doby, kdy se bude moZno
zabyvat naklady tohoto rozhodé&i fizenf jako celku.

Misto rozhodéiho ¥izeni: Zeneva, Svycarsko
Datum: 17. bfezna 2006

Podpis: (necitelny)

Sir Arthur Watts KCMG QC
Predseda
Podpis: (neditelny) Podpis: (necitelny)
Maitre L. Yves Fortier CC QC Prof. Dr. Peter Behrens
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