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BACKGROUND AND INTRODUCTION

The purpose of the CRS Handbook

The purpose of the CRS Handbook is to assist government officials in the
implementation of the Standard for the Automatic Exchange of Financial Account
Information in Tax Matters (herein the “Standard”).

The Handbook provides a practical guide to the necessary steps to take in order to
implement the Standard. Against that background, the Handbook is drafted in plain
language, with a view to making the content of the Standard as accessible as possible
to readers. The Handbook provides an overview of the legislative, technical and
operational issues and a more detailed discussion of the key definitions and
procedures contained in the Standard. It is intended to be a living document and will
be updated and completed over time.

The Handbook is to assist in the understanding and implementation of the Standard
and should not be seen as supplementing or expanding on the Standard itself. Cross
references to the Standard and its Commentary are therefore included throughout the
document (in the column on the right hand side of the page in Parts I and II of the
Handbook). The page numbers refer to the pages in the consolidated Standard.

Background to the creation of the Standard for Automatic Exchange

1. For many years countries around the world have been engaging in the
automatic exchange of information in order to tackle offshore tax evasion and other
forms of non-compliance. The OECD has been active in facilitating automatic exchange
by creating the legal framework, developing technical standards, providing guidance and
training and seeking to improve automatic exchange at a practical level. As shown by
the 2012 OECD report to the G20 in Los Cabos, automatic exchange of information is
widely practiced and is a very effective tool to counter tax evasion and to increase
voluntary tax compliance.

2. In 2010, the US enacted the laws commonly known as FATCA, requiring
withholding agents to withhold 30-percent of the gross amount of certain US connected
payments made to foreign financial institutions unless such financial institutions agree
to perform specified due diligence procedures to identify and report information about
US persons that hold accounts with them to the US tax authorities. Many jurisdictions
have opted to implement FATCA on an intergovernmental basis and, more specifically,
to collect and exchange the information required to be reported under FATCA on the
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basis of a Model 1 FATCA Intergovernmental Agreement (herein “FATCA IGA”).
Many of these jurisdictions have also shown interest in leveraging the investments made
for implementing the FATCA IGA to establish automatic exchange relationships with
other jurisdictions, which themselves are introducing similar rules.

3. These countries recognise that, through the adoption of a common approach to
automatic exchange of information, offshore tax evasion can be tackled most effectively
while minimising costs for governments and financial institutions.

4. With the strong support of the G20, the OECD together with G20 countries
and in close cooperation with the EU and other stakeholders has since developed the
Standard for Automatic Exchange of Financial Account Information, or the Standard.
This is a standardised automatic exchange model, which builds on the FATCA IGA to
maximise efficiency and minimise costs.

The automatic information exchange framework

5. The diagram in the next page (Figure 1) depicts the automatic exchange
framework for reciprocal information exchange under the Standard. In broad terms,
financial institutions report information to the tax administration in the jurisdiction in
which they are located. The information consists of details of financial assets they hold
on behalf of taxpayers from jurisdictions with which their tax administration exchanges
information. The tax administrations then exchange that information.

6. This process requires: rules on the collection and reporting of information by
financial institutions; IT and administrative capabilities in order to receive and exchange
the information; a legal instrument providing for information exchange between the
jurisdictions; and measures to ensure the highest standards of confidentiality and data
safeguards.
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Figure 1: The reciprocal automatic exchange framework
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The Standard for Automatic Exchange
7. The Standard consists of the following elements:

1. The Common Reporting Standard (herein the “CRS”) that contains the due
diligence rules for financial institutions to follow to collect and then report the
information, that underpin the automatic exchange of financial information;

2. The Model Competent Authority Agreement (herein the “CAA”) that links the
CRS to the legal basis for exchange, specifying the financial information to be

exchanged;

3. The Commentaries that illustrate and interpret the CAA and the CRS; and
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4. Guidance on technical solutions, including an XML schema to be used for
exchanging the information and standards in relation to data safeguards and
confidentiality, transmission and encryption.

This Handbook

8. In order to implement the Standard a jurisdiction will need to take several
steps to ensure financial institutions collect and report the necessary information and
their tax administration has the capacity to properly receive that information from the
financial institutions, hold it and exchange it. This Handbook aims to provide a practical
guide to these steps. It is structured as follows:

e Part I provides an overview of the steps required for a government to
implement the Standard and the key conceptual considerations in this process.
The steps are: translating the reporting and due diligence rules into domestic
law; selecting a legal basis for the automatic exchange of information; putting
in place the necessary administrative and IT infrastructure; and protecting
confidentiality and safeguarding data.

e Part II contains a more detailed discussion on the conceptual framework
contained in the Standard, including the key definitions and procedures it
contains. A separate Chapter 6 provides more detail on the treatment of trusts
under the CRS. This chapter includes background on trusts, how to determine
the CRS status of a trust as either a Financial Institution or NFE, and explains
the due diligence and reporting requirements of a trust that is a Reporting
Financial Institution and the due diligence and reporting requirements of a
Reporting Financial Institution with respect to a trust that is an NFE.

e  Part III highlights differences between the FATCA IGA and the Standard and
indicates whether a single approach could be adopted by governments for both
systems of reporting.

e Annex I contains frequently asked questions (FAQs) on the application of the
CRS. These FAQs were received from business and government delegates and
answers to such questions clarify the Standard and assist further on ensuring
consistency in implementation and reducing the number of queries that
governments are receiving. An up-to-date list of FAQs will be published at
regular intervals on the AEOI Portal.
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PART I: AN OVERVIEW OF THE STEPS TO IMPLEMENT THE STANDARD

9. There are four core requirements to implement the Standard (as shown in
Figure 2). They can be put in place sequentially, in any order, or in parallel. Each step is
set out in further detail in this part of the Handbook. Cross references to the Standard,
including its Commentary, are included in the column on the right hand side of the page,
with “CAA” referring to the Competent Authority Agreement, “CRS” referring to the
Common Reporting Standard and “Com” referring to the Commentary. The page
numbers refer to the pages in the consolidated Standard (that includes the Model
Competent Authority Agreement and the Common Reporting Standard, and the
Commentaries thereon — accessible online using the link in the footnote below)'.

Figure 2: The four core requirements to implement the Standard

Requirement 1: Translating the Requirement 2: Selecting a legal basis
reporting and due diligence rules into for the automatic exchange of
domestic law, including rules to ensure | information

their effective implementation

Requirement 3: Putting in place IT and | Requirement 4: Protecting
administrative infrastructure and confidentiality and safeguarding data
resources

Requirement 1: Translating the reporting and due diligence rules into
domestic law, including rules to ensure their effective implementation

10. The first core requirement for exchanging information automatically
under the Standard is to require financial institutions to collect and report the
specified information to the tax administration in the jurisdiction in which
they are located. The tax administrations are then able to exchange that
information with their automatic exchange partners.

11. The Standard provides a standardised set of detailed due diligence CRS p. 29
and reporting rules for financial institutions to apply to ensure consistency in
the scope and quality of information exchanged. These due diligence and

! Standard for Automatic Exchange of Financial Account Information in Tax Matters



http://www.keepeek.com/Digital-Asset-Management/oecd/taxation/standard-for-automatic-exchange-of-financial-account-information-for-tax-matters_9789264216525-en#page1
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reporting rules are the Common Reporting Standard, or CRS. The definitions
and procedures contained in the CRS are set out in Part II of this Handbook.
Essentially, the requirements specify: the financial institutions that need to
report; the accounts they need to report on; the due diligence procedures to
determine which accounts they need to report; and the information to be
reported.

Key points to consider when translating the CRS into domestic law

12. The level of detail included and the drafting approach taken when
developing the due diligence and reporting requirements contained in the CRS
and the Commentary was designed to provide as useful a tool as possible to
assist in the translation of the requirements into domestic rules. Furthermore
this should help ensure consistency among jurisdictions implementing the
Standard. As set out below, there are a number of issues which jurisdictions
should consider early on in the implementation process. Consideration of
many of these issues will likely be significantly assisted through consultations
across government (such as with legal drafters and advisers — including data
protection experts — and possibly with financial regulators) as well as with the
businesses impacted and their representative bodies.

The use of primary legislation, secondary legislation and guidance

13. To ensure financial institutions carry out the due diligence and
reporting rules, new legislation and guidance will likely be required. Given
that many of the jurisdictions implementing the Standard will also be
implementing their FATCA IGA these processes can be aligned. This could
mean implementing both the FATCA IGA and the Standard at the same time
or supplementing the legislation and guidance put in place to implement the
FATCA IGA to also incorporate the additional requirements in relation to the
Standard.

14. Those jurisdictions that have already begun implementing the
requirements for both the FATCA IGA and the CRS have tended to adopt an
approach where as much of the detail as possible is contained in subsidiary
legislation/regulations or guidance. This is to both ensure the implementation
process is as efficient as possible and to ensure greater flexibility when
making any subsequent amendments.

15. In broad terms the primary legislation could include the high-level
collection and reporting requirements in the Standard, such as their scope, the
application of enforcement provisions on financial institutions for non-
compliance with the reporting obligations and provisions to enable the
subsequent introduction of the more detailed reporting requirements. The
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more detailed requirements could then be included in secondary
legislation/regulations, likely consisting of the more detailed aspects of the
CRS. The remaining areas of the Commentary could then be included in
official guidance (possibly even by means of a cross reference to the
Standard).

16. When considering how to implement the Standard into domestic law
and whether it is appropriate to include particular requirements in primary
legislation, secondary legislation or regulations, or guidance, jurisdictions
should specifically consider how to incorporate the areas of the Commentary
that either provide optional due diligence procedures for financial institutions
to follow or that contain additional substantive detail, rather than pure
clarifications.

Optional provisions

17. There are areas where the Standard provides optional approaches for
jurisdictions to adopt the one most suited to their circumstances. These
optional provisions are set out below together with additional information on
the options available under the EU Directive implementing the CRS as well as
coordination with FATCA. Most of the optional approaches (in particular
options 5 to 14) are intended to provide greater flexibility for financial
institutions and therefore reduce their costs. Consequently, when
implementing the Standard in domestic law, jurisdictions will most likely
decide to allow for these optional approaches. Whether jurisdictions will make
use of the other optional provisions will most likely depend on the specific
domestic context in which the CRS is implemented.
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Reporting Requirements (Section | to the CRS)

1.

Alternative approach to calculating account balances. A jurisdiction
that already requires Financial Institutions to report the average balance
or value of the account may provide for the reporting of average
balance or value instead of the reporting of the account balance or
value as of the end of the calendar year or other reporting period. This
option is likely only desirable to a jurisdiction that has provided for the
reporting of average balance or value in its FATCA IGA. The EU
Directive does not provide for the reporting of average balance or
value.

Use of other reporting period. A jurisdiction that already requires
Financial Institutions to report information based on a designated
reporting period other than the calendar year may provide for the
reporting based on such reporting period. This option is likely only
desirable to a jurisdiction that includes (or will include) a reporting
period other than a calendar year in its FATCA implementing
legislation. The period between the most recent contract anniversary
date and the previous contract anniversary date (e.g. in the case of a
Cash Value Insurance Contract), and a fiscal year other than the
calendar year, would generally be considered appropriate reporting
periods. The EU Directive allows a jurisdiction to designate a reporting
period other than a calendar year.

Phasing in the requirement to report gross proceeds. A jurisdiction
may provide for the reporting of gross proceeds to begin in a later year.
If this option is provided a Reporting Financial Institution would report
all the information required with respect to a Reportable Account. This
will allow Reporting Financial Institutions additional time to
implement systems and procedures to capture gross proceeds for the
sale or redemption of Financial Assets. This option is contained in the
Model FATCA IGAs, with reporting required beginning in 2016 and
thus Financial Institutions may not need additional time for reporting
of gross proceeds for the CRS. The MCAA and the EU Directive do
not provide this option.

Filing of nil returns. A jurisdiction may require the filing of a nil
return by a Reporting Financial Institution to indicate that it did not
maintain any Reportable Accounts during the calendar year or other
reporting period. The Model FATCA IGAs do not require nil returns
but this could be required by local law.

Com p. 98

Com p. 99

Com p. 105
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Due Diligence (Section 11-VI1 of the CRS)

5.

Allowing third party service providers to fulfil the obligations on
behalf of the financial institutions A jurisdiction may allow
Reporting Financial Institutions to use service providers to fulfil the
Reporting Financial Institution’s reporting and due diligence
obligations. The Reporting Financial Institution remains responsible
for fulfilling these requirements and the actions of the service provider
are imputed to the Reporting Financial Institution. This option is
available for FATCA. The EU Directive includes this option.

Allowing the due diligence procedures for New Accounts to be used
for Preexisting Accounts.

A jurisdiction may allow a Financial Institution to apply the due
diligence procedures for New Accounts to Preexisting Accounts. This
means, for example, a Financial Institution may elect to obtain a self-
certification for all Preexisting accounts held by individuals consistent
with the due diligence procedures for New Individual Accounts.

If a jurisdiction allows a Financial Institution to apply the due diligence
procedures for New Accounts to Preexisting Accounts, a jurisdiction
may allow a Reporting Financial Institution to make an election to
apply such exclusion with respect to (1) all Preexisting Accounts; or
(2) with respect to any clearly identified group of such accounts (such
as by line of business or location where the account is maintained).
This option may also be applied under FATCA and the EU Directive.

Allowing the due diligence procedures for High Value Accounts to
be used for Lower Value Accounts. A jurisdiction may allow a
Financial Institution to apply the due diligence procedures for High
Value Accounts to Lower Value Accounts. A Financial Institution
may wish to make such election because otherwise they must apply the
due diligence procedure for Lower Value Accounts and then at the end
of a subsequent calendar year when the account balance of value
exceeds $1 million, apply the due diligence procedures for High Value
Accounts. This option may also be applied under FATCA and the EU
Directive.

Residence address test for Lower Value Accounts. A jurisdiction
may allow Financial Institutions to determine an Account Holder’s
residence based on the residence address provided by the account
holder so long as the address is current and based on Documentary

CRS p. 31
Com p. 108

CRS p. 31
Com p. 108

CRS p. 31
Com p. 108

CRS p. 32
Comp. 111
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Evidence. The residence address test may apply to Preexisting Lower
Value Accounts (less than $1 million) held by Individual Account
Holders. This test is an alternative to the electronic indicia search for
establishing residence and if the residence address test cannot be
applied, because, for example, the only address on file is an “in-care-
of” address, the Financial Institution must perform the electronic
indicia search. The residence address test option is not available for
FATCA. The EU Directive includes the residence address test.

Optional Exclusion from Due Diligence for Preexisting Entity
Accounts of less than $250,000. A jurisdiction may allow Financial
Institutions to exclude from its due diligence procedures pre-existing
Entity Accounts with an aggregate account balance or value of
$250,000 or less as of a specified date. If, at the end of a subsequent
calendar year, the aggregate account balance or value exceeds
$250,000, the Financial Institution must apply the due diligence
procedures to identify whether the account is a Reportable Account. If
this option is not adopted, a Financial Institution must apply the due
diligence procedures to all Preexisting Entity Accounts. A similar
exception exists for FATCA, however, FATCA allows the review to be
delayed until the aggregate account balance or value exceeds $1
million. This option is foreseen by the EU Directive.

10.

Alternative documentation procedure for certain employer-
sponsored group insurance contracts or annuity contracts. With
respect to a group cash value insurance contract or annuity contract that
is issued to an employer and individual employees, a jurisdiction may
allow a Reporting Financial Institution to treat such contract as a
Financial Account that is not a Reportable Account until the date on
which an amount is payable to an employee/certificate holder or
beneficiary provided that certain conditions are met. These conditions
are: (1) the group cash value insurance contract or group annuity
contract is issued to an employer and covers twenty-five or more
employees/certificate holders; (2) The employees/certificate holders
are entitled to receive any contract value related to their interest and to
name beneficiaries for the benefit payable upon the employee's death;
and (3) the aggregate amount payable to any employee/certificate
holder or beneficiary does not exceed $1 million. This provision is
provided because the Financial Institution does not have a direct
relationship with the employee/certificate holder at inception of the
contract and thus may not be able to obtain documentation regarding
their residence. This option is not contained in the FATCA IGA but
may be available through adopting the due diligence procedures of the
US FATCA regulations. The EU Directive includes this option.

CRS p. 38
Com p. 135

CRS p. 42
Com p. 153
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11.

Allowing financial institutions to make greater use of existing
standardised industry coding systems for the due diligence process.
A jurisdiction may define documentary evidence to include any
classification in the Reporting Financial Institution’s records based on
a standard industry coding system provided that certain conditions are
met. With respect to a pre-existing entity account, when a Financial
Institution is applying its due diligence procedures and accordingly
required to maintained a record of documentary evidence, this option
would permit the Financial Institution to rely on the standard industry
code contained in its records. This option is not contained in the
FATCA IGAs, but similar requirements may be adopted for FATCA
by using the definition of documentary evidence in the US FATCA
regulations. This option is contained in the EU Directive.

12.

Currency translation. All amounts in the Standard are stated in US
dollars and the Standard provides for the use of equivalent amounts in
other currencies as provided by domestic law. For example, a lower
value account is an account with an aggregate account balance or value
of less than $1 million. The Standard permits jurisdictions to include
amounts that are equivalent (or approximately equivalent) in their
currency to the US dollars amounts as part of their domestic
legislation. Further, a jurisdiction may allow a Financial Institution to
apply the US dollar amount or the equivalent amounts. This allows a
multinational Financial Institution to apply the amounts in the same
currency in all jurisdictions in which they operate. Both these options
are available for FATCA. The EU Directive allows for this option.

Definitions (Section V111 of the CRS)

13.

Expanded definition of Preexisting Account. A jurisdiction may, by
modifying the definition of Preexisting Account, allow a Financial
Institution to treat certain new accounts held by preexisting customers
as a Preexisting Account for due diligence purposes. A customer is
treated as pre-existing if it holds a Financial Account with the
Reporting Financial Institution or a Related Entity. Thus, if a
preexisting customer opens a new account, the Financial Institution
may rely on the due diligence procedures it (or its Related Entity)
applied to the customer’s Preexisting Account to determine whether the
account is a Reportable Account. A requirement for applying this rule
is that the Reporting Financial Institution must be permitted to satisfy
its AML/KYC procedures for such account by relying on the
AML/KYC performed for the Preexisting Account and the opening of
the account does not require new, additional, or amended customer

Com p.203

CRS p. 43
Com p. 156

Com p.181
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information. This option is not contained in the FATCA IGAs, but
similar requirements may be adopted for FATCA by using the
definition of pre-existing account in the US FATCA regulations. The
EU Directive includes this option.

14.

Expanded definition of Related Entity. Related Entities are generally
defined as one entity that controls another entity or two or more entities
that are under common control. Control is defined to include direct or
indirect ownership of more than 50 percent of the vote and value in an
Entity. As provided in the Commentary, most funds will likely not
qualify as a Related Entity of another fund, and thus will not be able to
apply the rules described above for treating certain New Accounts as
Preexisting Accounts or apply the account aggregation rules to
Financial Accounts maintained by Related Entities. A jurisdiction may
modify the definition of Related Entity so that a fund will qualify as a
Related Entity of another fund by providing that control includes, with
respect to Investment Entities described in subparagraph (A)(6)(b), two
entities under common management, and such management fulfils the
due diligence obligations of such Investment Entities. A similar
approach can be achieved under FATCA by applying the Sponsoring
Regime. The EU Directive also provides this modification.

15.

Grandfathering rule for bearer shares issued by Exempt Collective
Investment Vehicle. With respect to an Exempt Collective Investment
Vehicle, a jurisdiction may provide a grandfathering rule if the
jurisdiction previously allowed collective investment vehicles to issue
bearer shares. The Standard provides that a collective investment
vehicle that has issued physical shares in bearer form will not fail to
qualify as an Exempt Collective Investment Vehicle provided that: (1)
it has not issued and does not issue any physical shares in bearer form
after the date provided by the jurisdiction; (2) it retires all such shares
upon surrender; (3) it performs the due diligence procedures and
reports with respect to such shares when presented for redemption or
payment; and (4) it has in place policies and procedures to ensure the
shares are redeemed or immobilized as soon as possible and in any
event prior to the date provided by the jurisdiction. FATCA contains
this option and includes 31 December 2012 as the date after which
bearer shares can no longer be issued and 1 January 2017 as the date to
ensure redemption or immobilization. The EU Directive contains this
option and includes 31 December 2015 as the date after which bearer
shares can no longer be issued and 1 January 2018 as the date to ensure
redemption or immobilization.

Com p.183

CRS p. 50
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16. Controlling Persons of a trust. With respect to trusts that are Passive | Com p.198
NFEs, a jurisdiction may allow Reporting Financial Institutions to
align the scope of the beneficiary(ies) of a trust treated as Controlling
Person(s) of the trust with the scope of the beneficiary(ies) of a trust
treated as Reportable Persons of a trust that is a Financial Institution. In
such case the Reporting Financial Institutions would only need to
report discretionary beneficiaries in the year they receive a distribution
from the trust. Jurisdictions allowing their Financial Institutions to
make use of this option must ensure that such Financial Institutions
have appropriate safeguards and procedures in place to identify
whether a distribution is made by their trust Account Holders in a
given year. The EU Directive does not contain this option.

Substantive additional detail

18. There are also areas of the Commentary that contain substantive

additional detail that supplements the rules contained in the CRS. Depending

on the local legislative framework, these may need to be included in

legislation to be effective. This could include the following areas: Comp.111

e  Where the residence address test is allowed for (see the optional
provisions above), the provisions relating to dormant accounts, the
Documentary Evidence that can be relied on and the treatment of Com p.198
accounts opened at a time prior to AML/KYC requirements;

e  The definition of Controlling Persons; Com p. 200

e  The procedure when reporting information in relation to jointly held

accounts; Com p.148

e Ensuring that Financial Institutions can rely only on a self-
certification from either the Account Holder or the Controlling com p.116
Person to determine whether a Controlling Person of a Passive NFE
is a Reportable Person;

e Applying the change of circumstances provisions to the residence
address test (these provisions are explicitly provided for in the Comp.158
electronic records test, but the CRS does not apply them directly to
the residence address test);

.. . . . . Com p.176
e  The definition of the residence of a Financial Institution; .

e The approach taken when considering whether a Financial Com p.192
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Institution maintains an account;

o  The treatment of trusts that are non-financial entities (NFEs); Com p. 203
. e . . Com p.102,
e Relying on the address of an Entity’s principal office; 104
e  Requiring the reporting of place and date of birth and the collection
of taxpayer identification numbers (TINs).
19. It is also likely that financial institutions will need some jurisdiction-
specific guidance. While the Commentary should clarify most areas,
consultation with the financial sector will highlight any remaining areas of
uncertainty.
Wider approach to implementing the Standard sn;gj J
20.  The due dil dures in the CRS are designed to identify oo P8
. e due diligence procedures in the are designed to identify o o\ 95

accounts which are held by residents of jurisdictions with which the
implementing jurisdiction exchanges information under the Standard.
However, implementing jurisdictions may wish to go beyond the requirements
of the Standard, both to enhance its efficiency and its effectiveness. There are
various aspects to consider, each of which will need to be explored in the
context of the jurisdiction’s data protection laws.

21. In general, the fewer times a financial institution needs to complete
the processes required under the Standard the less costly it will be overall for
the financial institution to comply with the Standard.

22. In relation to New Accounts, the financial institution will generally
be required to ask the person opening the account to certify their residence for
tax purposes. If the person is resident in a jurisdiction with which the
implementing jurisdiction automatically exchanges information, then the
details of the account need to be reported as set out in the Standard. But the
Standard does not specify what the financial institution should do with the tax
residency information of accounts that do not need to be reported (aside from
for audit purposes).

23. Similarly for Preexisting Accounts, the general requirement is for
financial institutions to use the information they have on file to establish
whether information about the account holder needs to be reported. Again the
Standard does not impose rules on what to do with the results of the searches
where the information does not need to be reported (again, aside from for
audit purposes).
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24. It would not be efficient for financial institutions to later have to re-
establish whether an account is reportable each time new automatic exchange
relationships are entered into. To minimise these costs jurisdictions could
therefore consider, for example:

5. requiring or making it possible as an option for financial institutions
to collect and retain the information, ready to report, in relation to all
non-residents rather than just residents of those jurisdictions with
which the implementing jurisdiction has concluded a CAA; or

6. requiring or making it possible as an option for information to be
collected and a record maintained, ready to report, in relation to all
residents of those jurisdictions with which the implementing
jurisdiction has an underlying legal exchange relationship that
permits for automatic exchange (e.g. a DTC or other signatories of
the Convention), including where a CAA has not been concluded.

7. in either of these cases the financial institutions could also report all
the information held to the tax authority, rather than only the
information currently required to be exchanged, which would again
require less sorting of information by the financial institution.

25. Such wider approaches (and other possible options) could
significantly reduce costs for financial institutions (and possibly tax
administrations), because they would not need to perform additional due
diligence procedures to identify their account holders each time a jurisdiction
enters into a new automatic exchange relationship.

26. There could also be other benefits from adopting a wider approach,
such as improving the quality of the information collected in relation to
reportable accounts and therefore the overall effectiveness of the system in
tackling tax evasion. For example, if a jurisdiction does adopt a wider
approach a question arises as to whether financial institutions should also be
required to collect a TIN for all new account holders, to the extent a TIN has
been issued to the account holder by its jurisdiction of residence. Obtaining
and retaining the TIN would not only ensure the information is immediately
available when new automatic exchange relationships are entered but would
also help ensure the accuracy of all the information collected by the financial
institution. Although not required by the Standard, this potential increase in
effectiveness could be further enhanced if the TINs were validated, even in
high-level ways, by financial institutions or the tax administration to cross-
check the residency information provided by the customer.
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27. This links to whether the information in relation to jurisdictions with
which the implementing jurisdiction does not currently exchange information
should also be reported to the tax authority for the information to be cross-
checked against information the tax administration holds, further enhancing
the compliance benefits (e.g. cross-checking the accuracy of the exchanged
information as well as using the information for the tax authority’s own
compliance benefits).

Transitional challenge resulting from staggered adoption of CRS

28. The CRS contains a so-called “look through” provision pursuant to
which Reporting Financial Institutions must treat an Account Holder that is an
Investment Entity described in Section VIII, subparagraph (A)(6)(b) (or
branch thereof) that is not a Participating Jurisdiction Financial Institution as
a Passive nonfinancial entity (NFE) and report the Controlling Persons of such
Entity that are Reportable Persons. For purpose of this provision, a
Participating Jurisdiction is a jurisdiction with which an agreement is in place
pursuant to which there is an obligation to automatically exchange
information on Reportable Accounts and is identified on a published list.

29. Over 90 jurisdictions have now committed to implement the
Standard to start exchanging information in 2017 or 2018 and it is expected
that the time period between January 1, 2016 and December 31, 2017 will be
a dynamic period for operationalising these commitments and putting in place
exchange agreements.

30. This presents operational challenges to financial institutions,
because they will need to manage entity account classifications jurisdiction by
jurisdiction as well as changes in entity classifications and the associated on-
boarding requirements as agreements come in place. These difficulties may
not be balanced by significant compliance benefits on the assumption that
committed jurisdictions will deliver on their commitments.

31. A jurisdiction could address this transitional implementation issue
by treating all jurisdictions that have publicly and at government level
committed to adopt the CRS by 2018 (“Committed Jurisdictions”)* as
Participating Jurisdictions for a transition period. A possible further limitation
would be to reserve this treatment to Committed Jurisdictions that have signed

CRS p. 58
Com p. 195

* Committed Jurisdictions would be those that have committed in the context of the Global
Forum process but also those non-financial centre developing countries that have expressed that
commitment by signing the Multilateral Competent Authority Agreement or an equivalent

exchange instrument.
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the Multilateral Competent Authority Agreement or an equivalent exchange
instrument. This effectively presumes commitments will be delivered upon
and suspends the application of the look through provision for Investment
Entities described in Section VIII, subparagraph (A)(6)(b) that are resident (or
located) in Committed Jurisdictions. As a result, Reporting Financial
Institutions would not be required to apply the due diligence procedure for
determining the Controlling Persons of such Investment Entities or for
determining whether such Controlling Persons are Reportable Persons. This of
course should be revisited in the event commitments are not delivered on. A
jurisdiction adopting this approach should make a statement that its list of
Participating Jurisdictions will be re-assessed and updated no later than 1 July
2017, based on whether the listed Participating Jurisdictions have actually
delivered on their commitment vis-a-vis the jurisdiction. A removal of a
jurisdiction from the list of Participating Jurisdictions would then trigger an
obligation on Reporting Financial Institutions to apply the due diligence
procedures for determining whether the Controlling Persons of Investment
Entities as described in Section VIII, subparagraph (A)(6)(b) in such
jurisdictions are Reportable Persons. To reduce burdens for Reporting
Financial Institutions, a jurisdiction may also consider allowing their
Reporting Financial Institutions to apply to such accounts the due diligence
procedures for Preexisting Entity Accounts, even if such accounts were
opened after 1 January 2016.

Jurisdiction-specific low risk institutions and accounts

32. Given the standardised approach taken in the CRS, there will be
Financial Institutions and Financial Accounts that present a low risk of being
used for tax evasion but which the CRS does not specifically identify as such.
The CRS therefore provides for jurisdictions to identify these as Non-
Reporting Financial Institutions or Excluded Accounts (i.e. non-reportable
accounts) in their domestic law. This will be a key area for jurisdictions to
consider during the legislative process.

33. A starting point for jurisdictions when considering what to identify
as low risk are the institutions and accounts found in Annex II of the FATCA
IGAs. However, jurisdictions must take into account that during the process of
developing the Standard, it was decided that several of the categories in
Annex II to the Model FATCA IGA were either not appropriate or not
desirable in the context of the Standard and they were therefore not included.
These are categories such as Treaty Qualified Retirement Funds, Financial
Institutions with a Local Client Base, Local Banks, Financial Institutions with
Only Low-Value Accounts, Sponsored Investment Entities and Controlled
Foreign Corporations, Sponsored and Closely Held Investment Vehicles.


http://www.oecd.org/ctp/exchange-of-tax-information/multilateral-competent-authority-agreement.pdf
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Consultation with the financial sector may highlight any additional institutions
or accounts that might be considered for inclusion.

34. Jurisdictions will then need to consider whether the institutions and
accounts that have been identified as potentially being low risk meet the terms
of the Standard. The Standard requires that either the institution or account
meets the conditions required by the categories of low risk institutions or
accounts contained in the CRS, or they must be similar to the specified
categories and have equivalent conditions to any particular requirements they
do not meet. Finally, their inclusion as low risk must not frustrate the purposes
of the Standard.

35. It is expected that each jurisdiction will have a single list of low risk
financial institutions and a single list of low risk financial accounts (or
excluded accounts) with respect to the Standard and that these lists will be
published. The Global Forum will also assess the jurisdiction-specific lists to
ensure the conditions of the Standard have been met.

Differences to FATCA

36. An explicit objective when designing the Standard was to build on
FATCA, and more specifically the FATCA IGA, as by maximising
consistency with the FATCA IGA governments and financial institutions
could leverage on the investments they are already making for FATCA. This
was to ensure that a new international standard could be created, which would
deliver the most effective tool to tackle cross-border tax evasion, while
minimising costs for governments and financial institutions.

37. While a large proportion of the Standard precisely mirrors the
FATCA IGA, there are also areas of difference. These differences are due to:
the removal of US specificities (such as the use of citizenship as an indicia of
tax residence and the references to US domestic law found in the FATCA
IGA); or where certain approaches are less suited to the multilateral context of
the Standard, as opposed to the bilateral context of the FATCA IGA.

38. Many of these differences do not in fact require jurisdictions to take
a different approach when implementing the two systems, further facilitated
by the possibility in the Model 1 FATCA IGA for jurisdictions to allow
financial institutions to apply the rules contained in the US FATCA
Regulations as an alternative. This is because the Standard often incorporates
definitions and processes contained in the current US FATCA Regulations. It
would therefore be open to jurisdictions to adopt a single approach to these
areas, both in relation to implementing the Standard and the FATCA IGA.
Certain of these areas, as well as those where a unified approach is not




23 | THE CRS IMPLEMENTATION HANDBOOK

possible, are highlighted in Part III of the Handbook”.
Effective implementation

39. Implementing the Standard effectively not only requires the
reporting obligations to be translated into domestic law but the introduction of
a framework to enforce compliance with those obligations. The Standard
therefore specifically requires jurisdictions to ensure that the CRS is
effectively implemented and applied by financial institutions, including the
introduction of provisions that:

1. prevent circumvention of the CRS (anti-abuse provisions);

2. require reporting financial institutions to keep records of the steps
undertaken to comply with the CRS (record-keeping requirements);
and

3. permit the effective enforcement of the obligations in the CRS
(including penalties for non-compliance).

40. Jurisdictions will therefore need to assess the compliance framework
they have and determine whether it meets the requirements of the Standard
and that it is applicable in relation to a failure to meet the obligations of the
domestic rules implementing the Standard. Where there are gaps, new
provisions will need to be introduced.

* It should be noted that the comparisons reflect analysis by the OECD Secretariat to assist
officials in their deliberations on implementation of the Standard alongside the Model 1 FATCA
IGA. The interpretation and application of the FATCA IGAs remains a matter for the Parties to
the Agreements.
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Requirement 2: Selecting a legal basis for the automatic exchange of
information

The legal instrument

41. Once the financial institutions have collected and reported the
information to their tax administration, it is exchanged with the jurisdiction’s
automatic exchange partners. There are various routes to do this but all require a
legal instrument to be in place. This is because the legal instrument provides the
necessary protections in relation to data safeguards and confidentiality to ensure
the information is treated appropriately, for example, that it is only used for the
purpose for which it is exchanged. Legal instruments that permit automatic
exchange under the Standard include*:

1. Double Tax Agreements containing the standard OECD Model Article
26.

2. The Multilateral Convention on Mutual Administrative Assistance in
Tax Matters (the “Convention”), Article 6 of which specifically
provides for the optional use of automatic exchange.

3. Tax Information Exchange Agreements (“TIEAs”) that provide for the
automatic exchange of information. (It should be noted that automatic
exchange goes beyond the OECD standard model TIEA, so would need
to be specifically included to allow for the TIEA to be used for
exchange under the Standard, which may be achieved by inserting the
language of Article SA of the OECD Model Protocol).

42. Given the large number of signatories to the Convention, joining the
Convention is probably the most efficient route to ensure information can be
automatically exchanged with many jurisdictions under the Standard.

The Model Competent Authority Agreement

43. In addition to the legal instrument for exchange, at the
administrative level automatic exchanges are typically based on separate
agreements between Competent Authorities that set out the details of the
information to be exchanged, how and when. The Standard therefore contains
a Model CAA.

*Another example is regional legislation such as the European Directives on the automatic

exchange of information.

CAA p.21
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44,

There are three Model CAAs contained in the Standard, each

developed to suit a different scenario:

L.

The first Model CAA is a bilateral and reciprocal model. It is
designed to be used in conjunction with Article 26 of the OECD
Model Double Tax Agreement.

The second Model CAA is a multilateral CAA that could be used to
reduce the costs of signing multiple bilateral agreements (although
the actual information exchange would still be on a bilateral basis). This
could be used in conjunction with the Convention, something a very
significant number of jurisdictions have already done (see below).

Finally the third Model CAA is a non-reciprocal model provided for
use where appropriate (e.g., where a jurisdiction does not have an
income tax).

All of the Model CAAs specify the following information:

1.

45.

the underlying legal instrument under which the information will be
exchanged;

the precise information to be exchanged and the time and manner of
that exchange;

the format and transmission methods, and provisions on confidentiality
and data safeguards;

details on collaboration on compliance and enforcement; and

details of entry into force, amendments to, suspension and cancellation
of the CAA.

Jurisdictions are free to specify other provisions in the CAA as agreed

by the signatories to it. There are specific areas where the CAA provides for
particular optional provisions to be included, again where jurisdictions agree.
These are:

L.

allowing for direct contact between the exchange partner jurisdiction’s
tax administration and their partner’s domestic financial institutions in
relation to minor errors or non-compliance;

phasing in the exchange of information in relation to gross proceeds;
and

CAAp21

Annex 1
p. 215

Annex 2
p- 223

CAA p. 24-
25

Com p. 78
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46.

providing for the alternative method of calculating account balance or Com p. 98
value.

Jurisdictions will also need to consider whether their domestic laws

require particular data protection and confidentiality requirements to be
included, in addition to the requirements in the Model CAA.

47.

As provided for in the Model CAAs, the Standard does not require

jurisdictions to either conclude the CAA before bringing forward legislation
to implement the due diligence and reporting rules, nor do the rules need to be
put in place before the signing of the CAA.

The Multilateral Competent Authority Agreement

48.

On 29 October 2014 51 jurisdictions concluded a multilateral

Competent Authority Agreement (the MCAA)’ to implement the Standard.
This agreement now has 61 signatories and is open for others to sign.

49.

The MCAA has been concluded under Article 6 of the Convention

and therefore provides the most efficient route to widespread exchange.

50.

The MCAA is a framework agreement and does not become

operational until domestic legislation is in place and the requirements on data
protection/confidentiality are met. It can be signed with any intended
exchange dates, which are specified at the time of signing.

S1.

Exchange starts between two signatories once they both provide a

subsequent notification stating they wish to exchange with each other.

5

http://www.oecd.org/tax/exchange-of-tax-information/multilateral-competent-authority-

agreement.htm


http://www.oecd.org/tax/exchange-of-tax-information/multilateral-competent-authority-agreement.htm
http://www.oecd.org/tax/exchange-of-tax-information/multilateral-competent-authority-agreement.htm
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Requirement 3: Putting in place I'T and administrative infrastructure and
resources

52. The legal framework for the collection and exchange of information
is only part of the framework when it comes to implementing the Standard.
Tax administrations also require technical and administrative capacity to
properly manage the information (whether sending or receiving data). It is
important to consider these requirements early in the implementation process
to ensure adequate resources are put in place by the time of exchange. Figure
3 depicts the key areas of the automatic exchange framework that rely on
administrative and IT capacity. These are explained in greater detail below.

Figure 3: IT and administrative infrastructure: areas to consider
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53. The first element to the IT and administrative infrastructure is the
reporting that takes place by financial institutions to the tax administration (or
the authority responsible for the exchange of tax information in jurisdictions that
do not have a tax administration). It is important to engage with financial
institutions early as they will often need to have new projects approved to build
the systems to report the information. The quicker that sufficient certainty can be
given to them over the requirements the sooner they can complete this process.

54. Consideration will need to be given to the deadlines for financial
institutions to report the information. It will need to be after the end of the
calendar year and before the end of September the following year, which is the
deadline contained in the Model CAA for Competent Authorities to exchange
the information. Jurisdictions will need to build in time in that 9 month window

CAAp.25
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both for financial institutions to prepare the data to report and for the tax
authority to validate and sort the information before exchanging it (see below).
Consideration should also be given to the interaction between the reporting date
in relation to the Standard and the other tax reporting requirements the financial
institutions have, whether domestic or international.

55. Jurisdictions will also need to decide the format in which they
require financial institutions to report the information. While the Standard
does not prescribe an approach, jurisdictions may wish to use the same format
in which the Standard requires the information to be exchanged (the CRS
Schema) so as to remove the need for the tax administration to reformat the
data for exchange (which must take place in accordance with the CRS
Schema). It is likely that consultation with financial institutions will be
required to establish the format. In considering the format to use consideration
may be given to ensuring as much consistency as possible to other reporting
requirements (whether domestic or in relation to non-residents) to ensure
maximum efficiency. For example, the CRS Schema is virtually identical to
the FATCA schema in terms of structure and content, with both schemas
making use of XML (extensible mark-up language). So for tax 